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INTRODUCTION

Introduction

Navigating through the academic and civil society debates of the last decade,

one would feel that enforced disappearance is a phenomenon of the past, and
specifically of the 1970s. Despite the fact that it is reappearing in different forms
across the globe, enforced disappearances seem to be discussed less and less over
the last ten years. Enforced disappearances, described as a phenomenon of the past
essentially implemented against political dissidents in South America during the
1970s, are mostly debated in relation to the old dictatorships of the Southern Cone.
This perception, however, is sadly misleading; the practice of forcibly disappearing
people has produced a variety of patterns, perpetrators as well as political and

legal struggles throughout different spaces and times. Moreover, this practice has
unfortunately been widespread during the 20th and the 21st centuries in various
places across the world. It has been widely used both by the Organisation de
IArmée Secrete (OAS - French Special Teams of Counter-Insurgency) against anti-
colonial movements during the Algerian Independence War specifically in 1961 and
1962, and by the Algerian government during the civil war in Algeria; by the states
and paramilitary organizations in the ex-Yugoslavian countries during the war
between 1991 and 2001 when ethnic cleansing, genocide and several other crimes
against humanity were committed; in the 1990s in Turkey essentially against the
Kurdish dissidents; and during the Chechen War in Russia between 1999 and 2009.!
According to the International Coalition against Enforced Disappearances (ICAED),
which is a network of organizations of the families of the disappeared and NGOs,
the crime of enforced disappearance continues to be committed today in countries
such as Bangladesh, India, Mali, Pakistan, Mexico, Colombia, Sri Lanka, Iran, Sudan,
Lebanon, Iraq, and Syria.? Moreover, the practices of legal and illegal circuits in the
context of the “anti-terrorist war”, such as illegal detentions crystallized in the case
of Guantanamo Prison, and extraordinary renditions, which is considered a form of
enforced disappearance, prove that enforced disappearance, along with other forms
of state violence, has been occurring not only in “underdeveloped countries” but also
“in the heart of democracies” such as the United States, United Kingdom and Germany

! Jeremy Sarkin et al., Bosnia and Herzegovina, Missing Persons from the Armed Conflicts of the 1990s: A
Stocktaking (Sarajevo: International Commission on Missing Persons, 2014); Human Rights Watch, February
2003, Time for Reckoning: Enforced Disappearances in Algeria, accessed October 15, 2018, https://www.hrw.org/
reports/2003/algeria0203/algeria0203.pdf; Juliet Chevalier-Watts, “The Phenomena of Enforced Disappearances
in Turkey and Chechnya: Strasbourg’s Noble Cause?;,” Human Rights Review 11, no. 4 (2010): 469-489; Ozgiir
Sevgi Goral, “Enforced Disappearance and Forced Migration in the Context of Kurdish Conflict: Loss, Mourning
and Politics at the Margin,” (PhD dissertation, UEcole des Hautes Etudes en Sciences Sociales (EHESS), 2017).

2 “ICAED Statement on the International Day of the Disappeared;” International Coalition Against Enforced
Disappearances (ICAED), August 30, 2012, accessed September 20, 2018, http://www.icaed.org/home/news-
archive-2012/.
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particularly since 20012 Hence, enforced disappearance is neither a phenomenon
passé nor a practice employed only in eastern and southern dictatorships; it rather
manifests as a specific and concrete use of sovereignty by several modern states
employed in a global context during different kinds of “states of exception”, if deemed

necessary.

This work is a humble attempt to underscore the importance of the phenomenon

of enforced disappearance, illustrate its various manifestations, reveal its diverse
forms of occurrence in different geographical contexts, and highlight its ongoing
consequences. In other words, this work aims to recall the gravity of enforced
disappearance with all its complexities in a world where this phenomenon has

to some extent been forgotten due to other crucial and immediate human rights
concerns and grave human rights violations. Enforced disappearance, as a particular
and concrete use of sovereignty by different modern states that encounter different
forms of sovereignty crises,* is continuing to be implemented with different patterns
in different contexts. In the contexts where it is no longer practiced, the consequences
of this phenomenon, as you may see in the following chapters of this book, still
remain very much intact. In this work, I focused on the forcibly disappeared persons
of the Middle East, North Africa and the Caucasus. There are several reasons for
choosing these regions. This book is drafted as a result of the prior efforts of Truth
Justice Memory Center and the Regional Network for Historical Dialogue and Dealing
with the Past (RNHDP) to bring together different non-governmental organizations,
activists, scholars and grassroots organizations working on enforced disappearances
in the Middle East and the Caucasus. As part of these efforts, a workshop was
organized in Istanbul on January 27-28, 2017 to discuss the possibility of building
regional collaborations among the actors working on disappearances. However,

the selection of countries within the MENA region and the Caucasus is not solely
based on this workshop either. In this book, I intended to include the most crucial
instances that reveal the diversity and different patterns of the phenomenon. While
in some cases, the practice of enforced disappearance stems from ethnic or national
conflicts, in others the origins of the practice illustrate the structure of different
forms of authoritative states. Therefore, all the countries selected represent different
dimensions of this phenomenon. Last but not least, in order to provide a more
informed and sophisticated picture for each case, I prioritized those cases that we as
the Truth Justice Memory Center have been monitoring closely with regular updates
from the field.

3 pilar Calveiro, “Torture in the heart of ‘democracies]’ (presentation, Symposium On Torture, The George
Washington University, November 18, 2008), accessed September 25, 2018, https://us.boell.org/sites/default/files/
downloads/Calveiro_torture_democracy.pdf.

* Géral, 142.
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Throughout this book, two terms that imply different legal categories, missing and
enforced disappearance are both used. According to the International Convention
for the Protection of All Persons from Enforced Disappearances, the term enforced
disappearance expresses “(...) the arrest, detention, abduction or any other form

of deprivation of liberty by agents of the State or by persons or groups of persons
acting with the authorization, support or acquiescence of the State, followed by
arefusal to acknowledge the deprivation of liberty or by the concealment of the
fate or whereabouts of the disappeared person, which place such a person outside
the protection of the law.” Missing, on the other hand, denotes a broader category
that refers to individuals “(...) who are unaccounted for as a result of armed conflict,
whether international or internal. They might be military or civilian; anyone

whose family has no information on their fate or whereabouts.” There are legal
distinctions between these two arising from the international human rights law
and the international humanitarian law, however, for the purposes of this book,
both categories should be included. In some of the cases, such as Lebanon, Armenia,
Azerbaijan, Georgia and Chechnya, both categories are pertinent. Moreover, in some
cases, these two terms have been used interchangeably by different stakeholders,
including the relatives of the disappeared and the family organizations. And finally, as
eloquently put by losif Kovras, often these two categories are rendered meaningless
in societies affected by this crime. He further adds: “Besides ‘disappearance’ has now
become a generic term that is often used quite loosely and tends to include both
missing and enforced disappearance.”

In different contexts, the crime of enforced disappearance is implemented through
different patterns. Several aspects are deeply related with the capacity of force and
coercion of the state which has implemented the strategy of disappearing. In other
words, while dealing with the consequences of the atrocity of enforced disappearance,
the power of the state in question is of crucial import; whether it is a strong or a

weak state has significant bearing on the ramifications of this crime. Moreover, the
context of the conflict, whether it is an ethnic or ethno-political conflict or is caused
by an authoritative state, also influences the actual situation vis-a-vis the enforced
disappearances. Whether the conflict is ongoing or has ended and if so the way in
which it was ended is yet another important factor determining the status of the

° United Nations (UN) International Convention for the Protection of All Persons from Enforced
Disappearance, entered into force on 23 December 2010, https://treaties.un.org/doc/Publication/CTC/Ch_IV_16.
pdf.

% International Committee of the Red Cross (ICRC), Missing Persons: A Hidden Tragedy (Geneva: ICRC, 2007),
https://shop.icrc.org/personnes-portees-disparues-une-tragedie-oubliee-2619.html.

7 Tosif Kovras, introduction to Grassroots Activism and the Evolution of Transitional Justice, The Families of the
Disappeared (Cambridge: Cambridge University Press, 2017), 14.
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disappeared. Finally, the existence or the lack of international actors, including
transnational institutions, “foreign patrons,” or different international agencies,
shapes the legal and memorial status quo in different contexts. In all of these
different examples, however, the issue of enforced disappearance and the struggles
for dealing with its consequences are closely related with and deeply rooted in the
political situation and conjuncture, despite the endless calls for the “depoliticization”
of the issue.

Even though there are several differences between the cases, the complacency and
undisturbed status of the perpetrators protected by the shield of impunity, along
with the ineffectiveness of the local juridical mechanisms are tragically similar. Legal
mechanisms of impunity including amnesty laws, deadlocked investigations and
futile legal cases as well as intimidation tactics against the families of the disappeared
are widespread in all cases. In most of the cases, perpetrators are not only protected
by an impenetrable shield of impunity but are also incorporated into the state
apparatus, given top ranks in political parties and promoted to important positions
in various security and intelligence bodies. This treatment of the perpetrators

reveals the key feature of the crime of enforced disappearance: it is inherently and
intrinsically linked to the broader state apparatus and modern nation-state structure.

Another striking aspect common to most cases is the predominance of women in

the struggle against enforced disappearances. Both the immediate and the long-term
period following the disappearance is shaped by and large through the performances,
acts and movements of women, the wives and mothers of the disappeared. We know
that most of the disappeared are predominantly men although we do not have exact
figures for each context. “Inquiries that have conducted gender analyses confirm

this pattern, with men comprising between 70 and 94 percent of the disappeared.™
We also know that the legal struggle after the disappearance, the economic burden
of the family, the symbolic role of baring the mourning, and all such material and
emotional duties become essentially the tasks of women through a gendered division
of labor. Moreover, women's experiences reveal crucial insights not only into the
aftermath of the disappearance but also the patterns of the crime and its specific
forms of occurrence. A perspective focusing on the gendered aspects of enforced
disappearances has a lot to say in this area as well. “Firstly, such a perspective will
reveal that there is never a monolithic experience of state violence, and that people
with different affiliations experience this process in different forms. Secondly, it

will show the need to develop multilayered and customized recommendations to

8 Polly Dewhirst and Amrita Kapur, The Disappeared and Invisible. Revealing the Enduring Impact of Enforced

Disappearance on Women (New York: International Center for Transitional Justice (ICTJ), 2015), 4, https://www.
ictj.org/sites/default/files/ICT]-Global-Gender-Disappearances-2015.pdf.
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redress the multilayered and multidimensional damages caused by the violations.™
Nevertheless, studies focusing on the gendered aspects of enforced disappearances,
albeit increasing over the last decade, still constitute a very small minority of the
literature on the subject. In this work, I tried to highlight the gendered dimension of
enforced disappearances while depicting the memorialization efforts and the legal
struggles of women in the grassroots organizations and NGOs.

Yet another aspect of the field that focuses on enforced disappearances and struggles
against the current of erasure and forgetting, which is extant even in academic and
NGO milieus, is its division of labor and partial fragmentation. Put differently, despite
the existence of several NGO reports, academic studies, and documents drafted

by various activist initiatives, there is still no close cooperation among academic
institutions, practitioners and activists. We need more legal, anthropological,
ethnographic, theoretical and sociological studies to be conducted on the various
aspects of enforced disappearances and in constant dialogue with the relevant
documentations and reports of NGOs, activists and grassroots organizations. Such
collaboration is crucial for keeping the issue on the agenda of different actors,
deepening our knowledge, finding new ways of struggle, and establishing a wider
coalition to deal with the crime of disappearance.

Enforced disappearance is a very particular form of state violence where a specific
dialectic of seeing and invisibility, knowing and not knowing, surreptitiousness and
blatancy coexists. In other words, the implementation of disappearances occurs
within a specific dialectic of secrecy and visibility; in one way or another, and

even if not in detail, everyone, including the relatives of the disappeared, knows

that a catastrophe has occurred. “According to the particular dialectic of secrecy

and visibility of the enforced disappearance strategy, the relatives of the forcibly
disappeared knew that after being taken into custody their relative was severely
tortured under interrogation.”® However, despite these dialectics, the relatives,
comprised mostly of women, have continued to search for their loved ones, knocked
on the doors of numerous judicial institutions, and performed different acts of loyalty
through a variety of memorialization efforts. They are not only victims, or plaintiffs;
they are also political agents. They have survived intimidations, arrests and torture;
kept their families together despite tremendous economic hardships; and continued
to voice their demands in extremely hostile political environments over and over
again. This performativity based on reiteration, albeit with no concrete results in most
cases, is itself an act of survival, resilience and hope. One should remember that hope

? Ozlem Kaya and Hatice Bozkurt, “Holding up the Photograph” Experiences of the Women Whose Husbands were
Forcibly Disappeared (Istanbul: Truth Justice Memory Center, 2014), 12.
1 Goral, 142.
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is embodied not solely in a single dramatic act of heroism but rather in the ongoing
effort to keep up the resilience and persistence in the everyday life. “In this way, hope
is not necessarily aimed at the future good, but primarily at the perseverance of a
sane life.™

This work is dedicated to two such actors who continue to encourage, empower and
inspire us for “the perseverance of a sane life” under the extremely difficult political
conditions of Turkey. One of these actors, Tahir El¢i is now dead, and the other is
the Saturday Mothers/Persons. Tahir Elci was, among other things, the well-known
lawyer of the families of the forcibly disappeared; he was one of the builders of the
legal struggle against enforced disappearances both at the local and transnational
levels, achieving tremendous success in the cases he brought before the national
courts and the European Court of Human Rights. As the head of the Diyarbakir Bar
Association Tahir Elci attended a popular television program “Tarafsiz Bolge” aired
on CNN Turk on October 15, 2015. In this TV program, he stated that he did not define
the PKK as a terrorist organization. After this statement, which resulted in the
launch of a criminal case against him, El¢i was targeted by several TV channels and
newspapers of the mainstream media. On November 28, 2015, he was killed in broad
daylight while reading a press statement in front of a historic mosque in the old city
of Sur, protesting the ongoing armed conflict in the urban spaces of Diyarbakir. The
perpetrators are still unknown; the impunity that he fought against his entire life

is now protecting his assassins. The Saturday Mothers/Persons are the relatives of
the disappeared and human rights activists who have been fighting ceaselessly for
the acknowledgment of the enforced disappearances and the prosecution of the
perpetrators. Since 1995, they have been gathering every Saturday in front of the
Galatasaray High School, at a well-known and popular square in Beyoglu, Istanbul,
and sitting silently with the photographs of their loved ones who have been forcibly
disappeared. Their sit-ins, which were discontinued at times due to police violence
and political oppression, were recently declared illegal by the Governorship of
Istanbul; however, their legitimacy is very much intact. Their insistence, commitment
and resilience are extremely inspiring not only as a civil initiative but also as a
persistent political act of belonging, loyalty and hope. This book is dedicated to this
kind of hope.

M arrett Zigon, “Hope and Waiting in Post-Soviet Moscow;” in Ethnographies of Waiting: Doubt, Hope and
Uncertainty, eds. Manpreet K. Janeja and Andreas Bandak (London, New York: Bloomsbury Academic, 2018),
71.
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Photo taken during the commemoration of the International Day of the Disappeared in the Chechen
Republic. August 30, 2014.

Cecenistan'daki Uluslararasi Kayiplar Guinli anmasi sirasinda ¢ekilmis bir fotograf. 30 Agustos 2014.
(ICRC/Zumrat Magomedova)
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The tragedy of the disappeared in Chechnya, considering the massive scale of the
disappearances that went virtually unrecognized but were granted total impunity,
gives crucial insights into the authoritarian regimes and ethno-political conflicts in
the Caucasus region. The apathy of the Russian Federation's official stance exposes
arigid persistence against any possible politics of acknowledgment, accountability
and redress as well as any tendency towards political liberalization, democratization
or the rule of law. This tenacious situation, unfortunately, illustrates par excellence
the difficulties of the relatives of the disappeared in their search for truth, justice and
memory not only in the North Caucasus region but also in a broader global context. It
also proves, once again, that unless properly dealt and reckoned with the atrocities of
the past always reoccur and leave tragic traces.

Background

In December 1994, the Russian Federation invaded Grozny, the capital of Chechnya,
to establish political and military control over the Chechen Republic of Ichkeria,
which had declared its independence. The invasion was met with a rebellion of the
Chechen armed groups, which fought from December 1994 to August 1996. The First
Chechen War ended with the signing of a peace treaty in May 1997 between the then
President Boris Yeltsin and the elected president of Chechnya, Aslan Mashkadov. The
treaty, unfortunately, did not last long and the armed conflict recommenced after the
apartment bombings in Russia, which according to the declarations of the Russian
officials were allegedly planned and executed by “terrorists from the Northern
Caucasus”. The second military invasion of Chechnya was defined as an “anti-
terrorist” operation, grounded on the Law on the Suppression of Terrorism and the
Law on Defense of the Russian Federation. The Second Chechen War lasted almost ten
years from August 1999 to April 2009 and affected not only the territory of Chechnya
but also the border regions of the North Caucasus.

There are no exact figures concerning the number of casualties in the conflict, neither
in the first nor the second Chechen war. According to several estimates, there were
tens of thousands of civilian casualties in the first Chechen conflict. The situation
during the second Chechen conflict was even worse. Different estimates put the
death toll at around 25,000. Many of these people were killed during the first months
by the aerial bombing of towns and villages. Some of the casualties took place during

fighting, and people were also killed after being rounded up in military operations.

According to the reports of Human Rights Watch, grave human rights violations
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occurred during the two Chechen conflicts, committed by both the forces of the
Russian Federation and the Chechen armed forces. However, the number of grave
human rights violations perpetrated by the Russian Federation and the Chechen
authorities controlled and encouraged by the Russian Federation seemed to be higher
than those committed by the Chechen armed forces. Widespread violence and ill
treatment such as torture, beatings and physical violence, sexual assaults and rape,
arbitrary detention and looting of the homes and living spaces resulted in serious
human rights violations on a massive scale. Thousands of people forcibly migrated
due to the military operations and ongoing armed clashes, and live as internally

displaced people outside Chechnya.

Enforced disappearances are one of the most significant grave human rights
violations committed on a massive scale during the Chechen conflicts. The enforced
disappearance of people was used as a systematic strategy by the Russian Federation
for repressing the armed struggle. The detention of thousands of individuals on the
pretext of having information on suspected members of armed Chechen groups

and their relatives became an ordinary, widespread and systematic practice during
the dirty war of Chechnya. Reports of Amnesty International state that, “According
to the Ministry of Internal Affairs, by the end of the summer 2000, 15,000 people

in Chechnya had been detained in relation to the conflict.” This number increased
dramatically, particularly after the escalation of violence during the last half decade
of the conflict; thousands of individuals were again detained for interrogation
concerning the armed Chechen groups. Some of them, unfortunately, have never been

returned.

Patterns of Crime

There is no accurate data on the number of all the people forcibly disappeared during
the Chechen war. A Russian non-governmental organization, Memorial Human Rights
Centre, estimated that between 3,000 and 5,000 individuals, mostly men but also a
significant number of women and children, had gone missing in the Chechen Republic
following what they term as abductions, arbitrary arrests and detentions since 1999.
There are other estimates, which are even higher than this number. If we consider the
size of Chechnya (15,000 km2) and the total population of the republic (1,200,000), the
horrifying scale of the disappearances becomes even more clear. Almost each house

in Chechnya has been affected by the phenomenon of enforced disappearance. As

! Amnesty International, Russian Federation: What justice for Chechnya’s disappeared? (London: Amnesty
International, 2007), 6.
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A woman in the urban battleground of Grozny, 1996.
Savas alanina dénen Grozninin ortasinda bir kadin. 1996. (James Nachtwey)

A Chechen fighter taking cover from sniper fire in Grozny, 1995.
Groznide Cegen bir savasgl nisancilardan gizleniyor. 1995. (Michael Evstafiev/AFP/Getty Images)
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one of the relatives of the disappeared puts it strikingly: one wonders where all these
people have gone in such a small place. Moreover, as the conflict continued, especially
after 2003, grave human rights violations, including enforced disappearances and
abductions, spread to other parts of the North Caucasus, particularly to Ingushetia and

Dagestan.

People were detained and then disappeared through a number of common ways;
especially the sweep operations were crucial for the implementation of enforced
disappearances. Russian soldiers conducted sweep operations in Chechnya, where
towns and villages were blockaded while homes and workplaces searched. Allegedly,
the aim was to seize weapons and arrest Chechen rebels after finding them where
they had been hiding. Therefore, the majority of the disappeared were either detained/
abducted after large-scale sweep operations or during targeted sweep and special
operations.? People were also detained from checkpoints or roads, from their homes

during nighttime raids, and also from detention centers and police stations.

The Federal Security Service (FSB) and The Ministry of Internal Affairs ran the sweep
operations, as well as other “anti-terrorist operations” in Chechnya. The Russian
Federation deployed the Ministry of Defense troops, the armed forces of the Ministry
of Internal Affairs, riot police (OMON and SOBR), FSB units as well as Ministry of
Justice riot troops, also called the temporary police since they worked for limited
periods of time. After 2002, however, a phenomenon called the Chechenisation of

the conflict occurred; “[it] was a government policy that shifted the conflict from

an antiterrorist operation to the consolidation of local politics in Chechnya by
strengthening ‘local organs of power and security structures with civilian and pro-
Moscow personnel’.” As part of the Chechenisation of the conflict, former rebel armed
fighters were incorporated in the military units through an informal amnesty program.
The new disappearances during the second conflict were committed via door-to-door
detentions in the early hours under the cover of night, obstructing human rights
activists’ ability to monitor the processes of detention. Thus, the boundaries between
state officials and armed fighters dissolved which in turn prevented the identification

2 “Targeted sweep or special operations-—ranging in scope from a single household or public place to an
entire street or a block—are carried out every single day in most of Chechnya. Twenty-four of a total of 113
“disappearance” cases documented by Human Rights Watch occurred during adresnye zachistki, or targeted
sweeps.” Human Rights Watch, Russia/Chechnya, The “Dirty War” in Chechnya: Forced Disappearances, Torture,
and Summary Executions (London: Human Rights Watch, 2001), 11.

? Freek van der Vet, “Seeking Life, Finding Justice: Russian NGO litigation and Chechen Disappearances before
the European Court of Human Rights” Human Rights Review 13 (2012): 313.
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of the perpetrators of enforced disappearances as state officials.

Bodies of most of the forcibly disappeared were not found and thousands of
individuals were buried in unmarked mass graves around Chechnya, where there

are 52 registered sites of mass graves. One of the major mass graves was found in
Khankala near the main Russian federal military base in Chechnya.* When the bodies
of the disappeared were found, in mass graves or other vacant lots, they were severely

damaged bearing signs of torture and ill treatment.
Legal Situation

The legal situation presents an extremely difficult case, one that the relatives of the
disappeared have been trying to overcome with their ceaseless efforts. The attitudes
of the Russian authorities have reflected this difficulty perfectly: “[..] The Russian
authorities’ responses to the applicant’s efforts were opaque and abdicative, typically
consisting of statement that no information was available and that they would refer
the enquiry to another agency.” The eternal limbo between the military and civil
prosecutors seems to be the first and most important problem in the legal system
concerning the forcibly disappeared. This problem has unfortunately escalated

due to the constant instructions of the military prosecutors to the relatives of the
disappeared telling them to submit their petitions to the civil prosecutors, despite
the latter’'s incompetence in matters of military apparatus and personnel. According
to a report by the Deputy Head of Investigative Department of the Investigative
Committee for the Chechen Republic, Mr Pashayev, other recurrent problems in the
investigation of the unresolved crimes allegedly committed by servicemen may be
cited as follows: the need to fill in information gaps many years after the events;

the difficulties in gaining access to the archives of various security and military
units; the absence of a single database of disappeared persons; the weakness of the
local forensic laboratories, which had been unable to carry out genetic research; the
unclear legal framework for differentiating between the competence of military and
civil investigators; the poor results of the military investigators in collecting evidence
concerning potential perpetrators among servicemen; and the fact that there were

no mechanisms for compensating the relatives in the absence of conclusions from

4 Amnesty International described the state of the bodies found in the Khankala mass grave as follows: “Most of
the 51 bodies there were in civilian clothing, some were blindfolded, and many had their hands or feet bound.
Several of the people whose bodies were discovered were last seen alive in the custody of Russian federal forces”
Amnesty International, 3.

> Joseph Barrett, “Chechnya’s last hope? Enforced disappearances and the European Court of Human Rights;”

Harvard Human Rights Journal 22 (2009): 135.
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the criminal investigations.® The reports of Human Rights Watch depicted a very
similar situation and emphasized the powerless position of the civil prosecutors’
offices, which are poorly staffed, late in opening investigations, and in some cases,
due to lack of diligence, fail to take even the most basic steps such as questioning the
available witnesses before simply suspending the investigations. Moreover, the civil
prosecutors’ offices, which were powerless before the military actors, were cruel vis-
a-vis the relatives of the disappeared. The majority of the relatives of the disappeared
interviewed by the Human Rights Watch said that procuracy officials were often
unwilling to talk to them or made offensive remarks about their disappeared loved
ones and told them to stop coming in for information about the investigation; thus
there was widespread apathy among the official staff towards the relatives of the
disappeared in the Russian/Chechen case.

In February 2000, the then President Vladimir Putin appointed Vladimir Kalamanov
as his special representative for human rights in Chechnya, which was interpreted

by various human rights institutions and bodies as a response to the mounting
international pressure on Russia to clean up its human rights record in Chechnya.
Kalamanov's office held a list of individuals who went missing in the course of the
conflict, during the interwar years, and during the 1994-1996 Chechnya conflict. As

of December 2000, the list contained the names of 462 people, and was forwarded to
the Ministry of Internal Affairs, which opened 145 searches in addition to 255 cases
that the ministry had already been handling for Chechnya.” Then, after 2007, with the
official appointment of Nurdi Nukhazhiyev as Chechnya's human rights ombudsman
by President Ramzan Kadyrov, new investigations were commenced, which have

yet to produce concrete results. In one of his reports, Nukhazhiyev stated that,
“According to the Chechnya Prosecutor’s Office, since the beginning of the counter-
terrorist operation [in October 1999] they had opened 2,027 criminal investigations
into the abduction of 2,826 persons. 1,873 of those cases remain adjourned, 74

have been transferred to the military prosecutor’s office".? These investigations,
unfortunately, remained mostly futile despite Nukhaziyev’s official acknowledgment
of the disappearance of 5,000 persons in Chechnya during the counter-terrorist
operations. In his statement of 30 August 2011 devoted to the International Day of
the Disappeared, where he made this acknowledgment, Nukhaziyev also repeated his

recommendation to establish a single inter-agency body to deal with the issue.

¢ European Court of Human Rights, Aslakhanova and Others v. Russia Judgment, 21.
7 Human Right Watch, Russia/Chechnya, 30.
8 European Court of Human Rights, Aslakhanova and Others v. Russia Judgment, 20.
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A still from the documentary Chechnya: War Without Trace by Manon Loizeau, which looks at life
in Chechnya under Ramzan Kadyrov. // Ramazan Kadirov liderligindeki Cecenistan’i ele alan Manon
Loizeau belgeseli Chechnya: War Without Trace'den bir kare.

The first group of measures concerned the situation of the victims’ families
who suffer a sense of acute helplessness and confusion, and the second
group of measures concerned the effectiveness of investigations and the
problem of impunity.

The situation before the European Court of Human Rights (ECtHR) presents an
absolute contradiction with the local legal milieu. Commencing with the first case
before the ECtHR, namely the Bazorkina case, the Court’s reasoning was based on

a willingness to find state responsibility through the basic circumstantial evidence
derived from the surrounding facts, which represented a great step forward after
the case law on Turkey. ECtHR stressed the unwillingness of the Russian authorities
to cooperate with the Court—lack of providing documents evincing criminal
investigation—and also interpreted the context of the conflict in Chechnya as
life-threatening at a very early stage.® Other important leading cases where state
responsibility was detected through a similar reasoning although developed over
time by different legal subtleties are the Aslakhonova case, the Isayeva case and the
Turluyeva case—on a disappearance that occurred in 2009. ECtHR basically specified
two groups of measures in order to remedy the systemic failure of the Russian
authorities in addressing the issue of enforced disappearances: The first group of

? Juliet Chevalier-Watts, “The Phenomena of Enforced Disappearances in Turkey and Chechnya: Strasbourg’s
Noble Cause?,” Human Rights Review 11 (2010), 483.
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measures concerned the situation of the victims' families who suffer a sense of
acute helplessness and confusion, and the second group of measures concerned the
effectiveness of investigations and the problem of impunity.** Most of the cases were
brought before the ECtHR by non-governmental organizations such as European
Human Rights Advocacy Centre (EHRAC) —in collaboration with Memorial Human
Rights Centre—and Stichting Russian Justice Initiative (SRJI).

Memorialization Efforts

Being the relative of a disappeared person is not easy anywhere and definitely not
in Chechnya. Relatives of the disappeared, whose loved ones were abducted hors de
combat, have been threatened, beaten, taken under custody and in some extreme
cases also forcibly disappeared. One of the striking examples is narrated in a report
of Amnesty International by a woman with the pseudonym Fatima Giseeva, who
had been searching for his husband who was detained by Russian federal forces in
2000 and subsequently disappeared. After calling on law enforcement agencies to
investigate and submitting an application to the European Court of Human Rights,
one morning in March 2006, several military servicemen dressed in camouflage
uniforms and wearing masks seized the son of Fatima Giseeva in the backyard of
their house in a suburb of Grozny. “He returned one and a half hours later, bruised
and marked, complaining of a terrible headache. He suffered permanent damage

to one of his eyes. He said that he had been beaten by the military servicemen

who had demanded that his mother withdraw her complaints about the enforced

disappearance of her husband.™

Relatives of the disappeared, mostly women, organize occasional public gatherings
and protests in the public places of Grozny such as parks, gardens and squares.
Holding up the photographs of their loved ones, they call on the Chechen society, state

and civil society organizations to support them in their efforts to end the sufferings of

10 “Since 2000 the Court has received well over 700 individual complaints concerning violations of core human

rights in the Northern Caucasus, concerning alleged violations of articles 2 (right to life), 3 (prohibition of
torture) and 5 (right to liberty and security) of the European Convention on Human Rights (ETS No. 5). The
majority of the complaints came from Chechnya and concerned the periods of military and counter-terrorist
operations from the late 1990s until the first half of the 2000s. [...] As of September 2015, this number increased
to 225 judgments, still concerning mainly Chechnya, finding Russia responsible for grave violations, by the
security forces, in particular of the right to life and the right to be free from torture, as well as the failure to
conduct effective investigations into these violations” For more information on the recent legal situation as well
as the recent status of the group of “clone cases” joined together as the “Kashiyev and Akayeva and other similar
cases group” (“Kashiyev group”) see: Council of Europe, Parliamentary Assembly, Human rights in the North
Caucasus: what follow-up to Resolution 1738 (2010)?, Rapporteur: Mr Michael McNAMARA, Ireland, Socialist
Group, 2016.

u Amnesty International, 15.
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Chechen mothers. Their primary demand is for the remains of their loved ones to be
found so that they can have a proper burial. They are still looking for their loved ones
in the basements of hospitals, vicinities of military constructions and other vacant
lots where they hope to find the remains. While searching for their disappeared,

they have “[..] to pay sometimes large sums of money to predatory middlemen who
frequent the centers, offering their ‘services’ in locating the loved ones.” Given

the fact that there are no official means of reparations, compensation programs or
holistic approaches for dealing with the disappearance, the relatives are left at the
mercy of these predatory middlemen. Moreover, despite Kadyrov's political promises,
Chechnya still has no forensic laboratory of its own. Remains exhumed from mass
graves are sent either to Moscow or Rostov-on-Don for identification before they can
be returned to Chechnya for burial. Thus, in a context where there has been no official
recognition or attempt at reparation, the memorialization efforts are mostly limited
to the immediate demands of the relatives for having the remains of their loved ones
back for a proper burial ceremony. Even the basics are still tragically lacking for the
relatives of the forcibly disappeared in the North Caucasus.

Individual Story
ALi AND UMAR MUSAEV
“If they're not yours, I'll give you back your money”

On August 8,2000 a Russian armored personnel carrier (APC) was attacked and blown
up in the vicinity of Gekhi and the military responded with a “sweeping” operation in
the village. During this operation an armed man, who was being pursued by soldiers,
entered a house where two brothers, Ali Musaev [born in 1972] and Umar Musaev [born
in 1977] were living with their parents, and hid in one of the rooms. According to the
Government, the man was A., a member of an illegal armed group. The servicemen
strafed the house, using machine-guns. Two sisters, one nephew and mother and
father of Ali and Umar Musaev were inside the house at the time along with the
Musaev brothers. A two-year-old nephew of the Musaev brothers was in a car parked

in the courtyard.

A. was killed when the military threw nine grenades into the house. The servicemen
then wrapped the corpse in a blanket and put it into Ali Musaev's car, a white Zhiguli.
They then searched the house. Umar Musaev, who had been feeling ill that day and

was lying in bed, was blindfolded and ordered to step out of the house and lie down.

12 Human Rights Watch, Russia/Chechnya, 5.
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Families of the missing look at pictures of the disappeared. Chechen Republic, 2014. // Yakinlar, kaybettikleri
akrabalarinin fotograflarina bakiyor. Cegenistan, 2014. (ICRC/Zumrat Magomedova)

Major S., an officer in command, seized the identity papers, car documents and car
key belonging to Ali Musaev, who was then forced into the car. Umar Musaev was
put into an APC, which had no visible vehicle number. They were both taken away.

Mother of Ali and Umar Musaev, Aminat Musaeva, applied to several official
authorities, asking for the whereabouts of her children. In the meantime, the
neighbors of the Musaev family told them that on August 11,2000 the Russian TV
channel NTV had shown Ali Musaev's body as that of a rebel fighter killed during
the “sweeping” operation in Gekhi on August 8,2000. Then, Aminat Musaeva reached
the civilian procuracy and informed them about the broadcast which had specified
the names of the army officials involved in the shooting. The investigator of the
civilian procuracy told her that he did not have the authority to question the
high-ranking military officers who were seen on national television in the presence
of Ali Musaev's dead body. Aminat Musaeva also managed to enter the military
headquarters at Khankala. She told the Human Rights Watch that the procuracy
official reacted with immense surprise saying: “Woman! How did you get in here?”.
Musaeva explained the case of her sons and the procuracy official watched the
videocassette that shows her dead son in the hands of high-ranking officers.
However, when she tried to come back to the base, she could not make it through the

checkpoints.
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Later on, a soldier offered to sell information to Aminat and Alamat Musaev (father)
about the location of their sons’ grave, asking for 5,000 rubles for each son (about
US$178). They negotiated the price down to 2,000 rubles for each son (about US$75),
and the soldier gave them a small, hand-drawn map with a cross near the apparent
burial site, promising, “If theyre not yours, I'll give you back your money.” The Human

Rights Watch Report described what happened next [on September 2000] as follows:

“After warning the local administration, the military commander, and the
procuracy, the Musaevs went to the site of the grave. The local head of
administration came as well and brought a doctor and a forensic expert. They
then uncovered two holes—one containing three bodies, another containing one.
Alamat Musaev told Human Rights Watch about the condition of the bodies:
‘Isaw [the bodies] only later, not during the exhumation but when they were
brought to the cemetery. I saw my elder son, Ali, and fainted when I did. The
others were impossible to recognize as they had been eaten by dogs; only bones

remained. . .. We recognized [Umar] only by his teeth.”?

The case was brought before the European Court of Human Rights by the family of
Ali and Umar Musaev in 2001. The Court, unanimously, held that there has been a
violation of Articles 2, 3, 5 and 13 of the European Convention on Human Rights and

found Russia responsible for their disappearances and murders.
Appendix - Crimean and Ukrainian Context

Enforced disappearances have unfortunately returned to the agenda over the last few
years. Crimea was annexed by the Russian Federation in 2014, which was followed by
the military intervention of Russia with the support of the “Crimean self-defense”
paramilitary groups. The President of the Russian Federation, Vladimir Putin, stated
that he took the decision to “start working on the return of Crimea to the Russian
Federation” on February 23, 2014. After the dissolution of the Parliament of Crimea,
the Supreme Council of the Autonomous Republic of Crimea and Sevastopol City
Council adopted a joint Declaration of Independence stating that Crimea and
Sevastopol will unite to form a sovereign state (“Republic of Crimea”) independent
from Ukraine and seek integration into the Russian Federation if the Crimean
residents vote to join the Russian Federation at the upcoming referendum. After the
referendum, the Russian Federation and the “Republic of Crimea” signed a “treaty of

accession” on March 18, 2014.

13 Human Rights Watch report, Russia/Chechnya. 36.
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Against this backdrop, began the imposition of Russian Federation citizenship on
the residents of Crimea and a massive wave of violence against pro-Ukrainian,
Maidan, and Crimean Tatar activists. Meanwhile, the Mejlis, which is as self-
governing institution of the Crimean Tatar population, was closed down in a wave
of oppression against its supporters. Enforced disappearances, along with other
forms of oppression, torture and ill treatment, began to appear on the political scene.
According to the report of the Office of the United Nations High Commissioner for
Human Rights, there are 10 cases of persons, all men, who disappeared and are still
missing; six of them are Crimean Tatars, three ethnic Ukrainians and one Russian-
Tatar. Seven of them went missing in 2014, two in 2015 and one in 2016. This tragic
reoccurrence of the phenomenon of enforced disappearances, once again, proves
the crucial necessity of dealing with state crimes, atrocities and impunity as it
demonstrates par excellence the endless repetition if not dealt properly.
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The former parliament building of the Autonomous Republic of Abkhazia, in the capital city Sukhumi

. was destroyed during the 1992-1993 war.
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Competing Nationalities, Ethnic Confrontations and Unrecognized States:
Cases of Armenia, Azerbaijan and Georgia

There are several important aspects of the conflicts prevailing over the Caucasus

that mark and shape the region. First, the longstanding historical roots of different
and competing nationalisms, the demographic concerns of several parties, and

the territorial demands with claims of historical territory compose the basis of

the conflicts. Against this background, different actors compete with secessionist
demands for the establishment of new sovereign entities, new nation-states, in other
words. Then, there are also important and strong third parties that interfere with and
influence the trajectory of the conflict and the situation of the conflicting parties.
And finally, there are different states, different de facto governments, which are not
recognized by the international community. The conflicts seem to be deadlocked

after long periods of stagnations and also occasional recommencement of hostilities.
The issue of enforced disappearances, therefore, should be tackled within this very
complicated context of multi actors, competing demands and various political entities.
This background presents a tremendous impediment crippling any actual possibilities
for dealing with enforced disappearances.

Background

Various armed conflicts with different demands for autonomy and secession rose in
the Caucasus after the collapse of the Union of Soviet Socialist Republics (USSR) in
1991. Following the demise of the USSR, several ethnic tensions and hostilities came
about with different demands for self-governance ranging from autonomy to the
recognition of collective rights and independent states, and the region witnessed
arevival of historical territorial claims. Nagorno-Karabakh conflict is one of these
armed conflicts rising from territorial demands. In the immediate aftermath of the
collapse of the USSR, in 1992, the Nagorno-Karabakh region became the scene of an
intense armed conflict between Azerbaijan and Armenia. Nagorno-Karabakh region,
a historically disputed territory between Armenia and Azerbaijan, was governed by
Azerbaijan with strong rejections of Armenia that considers the region its own due
to its ethnic composition and claims that Armenians were the original inhabitants

of the region. The armed conflict began in 1992 and lasted until 1994 with a record
number of casualties, forced migration, displacement, executions and enforced
disappearances. “The conflict, for which there is still no final settlement, is essentially
a conflict between two principles: territorial integrity and self-determination. During
the armed conflict, the United Nations Security Council passed Resolutions 822 (1993),
853 (1993), 874 (1993) and 884 (1993) calling on Armenia and Azerbaijan to restore peace,
protect civilians and liberate the territories occupied in the course of the conflict.
Also confirmed in these Resolutions is the sovereignty and territorial integrity of
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Persons displaced by the Karabakh War. // Karabag Savasinda yerinden edilen insanlar. (Photolur)

Azerbaijan and other states of the region. Major parts of these Resolutions have not
yet been implemented.” A government of Nagorno-Karabakh had been established
by ethnic Armenians with its capital in Khankendi/Stepanakert, a government that

is not recognized by any of the member states of Council Europe but has strong
political, economic and military ties with Armenia. Also, according to the report of the
Committee on Migration, Refugees and Population, ‘Armenia has soldiers stationed

in the Nagorno-Karabakh region and the surrounding occupied districts. It is in these
areas that most of the missing disappeared during the conflict.”

The conflict in Georgia is two-folded: there is the conflict of Abkhazia and the conflict
of South Ossetia. The war in Abkhazia, which began in August 1992 and lasted for

13 months, occurred between the Georgian government and the separatist forces

of ethnic Abkhazians. The main demand was greater autonomy for the Abkhazian
population in Georgia which was refused by the Georgian state. ‘[..] a cease-fire was
signed in July 1993, which was broken by the Abkhazian army which recaptured
Sukhumi on 27 September 1993 causing a massive exodus of Georgians. A new
cease-fire was signed on 14 May 1994. Abkhazia is not recognized by any Council of
Europe member state. Most of the missing from the conflict disappeared in the region
of Abkhazia."™

! Committee on Migration, Refugees and Population, Missing Persons in Armenia, Azerbaijan and Georgia from
the Conflicts over the Nagorno-Karabakh, Abkhazia and South Ossetia Regions (Council of Europe: Parliamentary
Assembly, 7 March 2007), pr. 17, https://www.refworld.org/docid/4603b6a72.html.

> Ibid.

3 Ibid., pr. 19.
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Azerbaijani warriors, 1992.
Azerbaycanli savasgilar, 1992. (Ilgar Jafarov)

Mother is in mourning for her son. New Athos, Abkhazia.

Oglunun yasini tutan bir anne. Yeni Afon, Abhazya. (Olga Ingurazova)




Nagorno-Karabakh broke away from Azerbaijan in a war that claimed some 30,000 lives during 1991-1994.
Daglik Karabag, 1991-1994 yillarinda 30 bin kisinin 6liimiyle sonuglanan savasla Azerbaycandan ayrildi.
(AFP/Alexander Nemenov)

YR

The wife of a missing person and her grandson water a tree planted in memory of their missing
husband and great-grandfather.
Esi ve torunu, kaybolan yakinlarinin anisina diktikleri agaci suluyor. (ICRC/H. Galstyan)
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Finally, the conflict of South Ossetia between South Ossetians and Georgians that
broke out in 1991 caused to many refugees to flee the region and a large number of the
population left to North Ossetia. In 1992 a ceasefire was accepted by Georgia. “The mix
of Georgian-inhabited and Ossetian-inhabited communities being governed by the
separatist ‘administration’ and Georgian authorities respectively in noncontiguous
territorial entities makes solving the issue of the missing particularly complicated.™
The Georgian government maintains its claim to the territory of South Ossetia despite
the existence of the South Ossetian government. “In 2004, the Georgian government
began intermittent efforts to close trade with the separatist [South Ossetian] region,
and in 2008, (...) Georgia attempted to reclaim the territory by military force.” This
time, a new Russia-Georgia conflict occurred. The conflict between Georgia, Russia,
the South Ossetia and Abkhazia, who were backed up by Russia, took place between

7 and 12 August 2008 following a period of worsening relations between Russia and
Georgia. The recommencement of the conflict in 2008 worsened the situation and

triggered a new wave of enforced disappearances in Georgia.®

A common feature of these conflicts where enforced disappearances occurred

is characterized by the existence of de facto governments, which are officially
recognized by a sovereign state. Academics focusing on unrecognized states underline
some similarities among different examples by an analysis of different entities.
Firstly, these unrecognized states are all faced with a systemic hostility to secession
characterized by the refusal of foreign states to recognize a seceding entity unless
the home state recognizes it first.” Secondly, “most unrecognized states are low
income countries” and with the added cost of non-recognition these entities are
‘characterized by a lack of public investment in infrastructure and education. They
also face severe brain drain, and a lack of private investment caused by the absence
of security and restrictions on trade.” Therefore, the existence of “foreign patrons”
providing economic, military and political resources to these unrecognized states is
crucial. Russia is the foreign patron of South Ossetia and Abkhazia against Georgia
since it sees these unrecognized states “as an efficient mechanism for imposing costs
on the home state”; while Armenia supports Nagorno-Karabakh with the “hope of

4 Ibid., pr. 20.

> Benjamin A.T. Graham, and Bern Horne, “Unrecognized States: A Theory of Self-Determination and
Foreign Influence,” SSRN Electronic Journal (2012): 1, https://www.researchgate.net/publication/228215260_
Unrecognized_States_A_Theory_of_Self-Determination_and_Foreign_Influence.

© Human Rights Center, “Background Note on Enforced Disappearances in Georgia (2005-2010),” 2, accessed
October 1, 2018, http://humanrights.ge/admin/editor/uploads/pdf/enforced%20dissapearances.pdyf.

7 Graham and Horne, 5.

8 Ibid., 9.
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eventual annexation of the disputed territory”.?

The power relations in the frozen conflicts of the Caucasus were reshaped on August
26,2008 when Russia recognized two new “independent” Abkhazian and South-
Ossetian entities, effectively changing the rules of play and massively augmenting the
political tension in the region.’® All these factors have complicated a picture that was
already difficult, militarized and violent.

Patterns of Crime

The exact number of missing persons who were disappeared in the context of the
conflicts in the Caucasus is still unknown. There are different numbers and lists
claimed by different states, de facto states and governments and other international
or national bodies, which are all tentative. Moreover, in order to find out the exact
number of the missing, a joint collaboration and cooperation that includes all parties
of the conflict should be implemented. Due to the over politicization of the issue,
however, a joint collaboration and cooperation to draft the lists of the disappeared

is yet to be established despite several attempts. According to the report of the
Committee on Migration, Refugees and Population, as of 2007, a total of 7,643 persons
remain missing, including 4,604 Azerbaijanis and 947 Armenians, from the conflict
over the Nagorno-Karabakh region; 1,763 Georgians and 197 Abkhaz from the conflict
over the Abkhazia region; and 10 Georgians and 122 South Ossetians from the conflict
over the South Ossetia region.” These numbers were provided after a careful review
and crosscheck with the numbers of different governments, de facto governments,

and international bodies.

One should add to this number, the persons who were disappeared in the context of
the conflict between Georgia and Russia in 2008. Human Rights Center reports that
according to the data provided by the Ministry of Internal Affairs of Georgia, in 2008
the Ministry registered 310 facts of people missing. The report of the Human Rights
Center also states that “these figures do not reflect the missing people from the
conflict regions (Abkhazia and South Ossetia), where the number is much higher”.?
Also, considering that all these numbers are tentative and do not reflect the accurate

® Ibid., 10.

10 Aude Merlin, “North Caucasus since the Russian-Georgian War of Summer 2008: between Endogenous
Conflicts and Regional Instability,” ISPI - Policy Brief, no. 159 (October 2009): 2.

! Report of the Committee on Migration, Refugees and Population.

12 The report states that “100 out of that 310 are women, 210 are men, 25 are under age. 116 people out of that
310 were found alive. 34 people are found dead. 27 people from those 34 are men, 7- women and 1- under age.
Nothing is known about the remaining 160 people.” Human Rights Center, 2.
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number, we only have an approximate knowledge of the magnitude of the missing
and the disappeared.

Most of the disappeared are armed or civilian individuals who had been abducted

in the context of the conflict by different authorities such as sovereign states,
unrecognized de facto governments, or different armed forces. In most of the cases,
there were no news from these individuals who were abducted during the conflict.
Given the huge lack of data on the whereabouts of the missing due to the absence

of collaboration and cooperation and accurate lists of the disappeared and executed,
the hope that the missing may still be alive is widespread among the families of the
disappeared. The Rapporteur of the report of the Committee on Migration states:
“While the concerns of families differed from country to country, the overwhelming
issue was the need to establish the fate of the missing. In Armenia and Azerbaijan the
hope that some of the missing were still alive was still real for many of the families. In
Georgia, by comparison, there was a much greater level of acceptance that the missing
were no longer alive and importance was placed on identifying grave sites and the

process of return of the remains of the missing.”

The identification efforts in various burial and grave sites are conducted at very
different levels in each country. According to the report, in Armenia and Azerbaijan
the process of identifying, mapping and preserving the burial sites is in its infancy*
The situation stems from the fact that the authorities do not have the necessary
information about the burial sites and can only have such information through a real,
concrete and joint collaboration between Armenia and Azerbaijan. The reports states
that in Georgia, the situation is more advanced. There are some discovered burial
sites and graves in different cities where the remains have been properly identified.
Moreover, the Georgian Minister of Refugees and Accommodation has informed

the Rapporteur that “[..] the Georgian side knows where the missing are and has the
technical expertise and funds to deal with the issue as long as there is the political will
on the side of the Abkhaz to facilitate the process. The Minister also made it clear that
transfer of information on missing persons will take place with the ‘administration’ in

Abkhazia without pre-condition.™s

13 Report of the Committee on Migration, Refugees and Population, pr. 103.
4 Ibid., pr. 89.
13 Ibid., pr. 90.
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None of the countries have an appropriate domestic legal framework that
defines the crime of enforced disappearances, provides a full-fledged
reparation or governs a program of compensation.

Legal Situation

None of the countries have an appropriate domestic legal framework that defines
the crime of enforced disappearances, provides a full-fledged reparation or governs

a program of compensation. In Georgia, for instance, enforced disappearances are

not defined under the Georgian criminal code per se and the criminal responsibility
of the perpetrators may only be triggered under the provision of prohibiting illegal
deprivation of liberty.*® The situation is more or less the same in the other contexts;
the legal domestic contexts need to be re-designed with a consideration of the needs
of the families of the disappeared and through a regional joint effort. That is why in
the Resolution no. 1553, the Council of Europe, Parliamentary Assembly emphasizes
that the issue of the disappeared cannot be solved via unilateral attempts but
requires joint efforts and calls on all parties to “provide for an appropriate domestic
legal framework to clarify the legal status to guarantee the interests of all missing
persons and to provide for appropriate legal and administrative measures to meet the
legal and material needs of family members and dependants, covering such matters as
the custody of the children of missing persons, inheritance rights, remarriage rights,

pension rights and entitlements to public assistance.™”

Despite the legal lacunae in the region at large, there are, commissions established

in every country. In Armenia, a State Commission on Issues of War Prisoners,
Hostages and the Missing Persons was established in 2000 headed by the minister of
defense with the participation of representatives from different ministries, and one
representative of non-governmental organizations (NGO). According to the report of
the Committee on Migration, Refugees and Population, a working group, including an
archeologist, forensic expert, psychologist, and computer specialist was established to
engage in fact finding.* However, the working group appears to be nonfunctional and
the commission’s work needs to be supplemented by cooperation with Azerbaijan. In

Azerbaijan, on the other hand, an official commission entitled the State Commission

' Human Rights Center.

17 Council of Europe, Parliamentary Assembly, Missing persons in Armenia, Azerbaijan and Georgia from the
conflicts over the Nagorno-Karabakh, Abkhazia and South Ossetia regions, Resolution no. 1553 (2007), pr. 11.10.
http://assembly.coe.int/nw/xml/XRef/Xref-DocDetails-en.asp?FileID=17541¢&lang=en.

18 Report of the Committee on Migration, Refugees and Population pr. 53.
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for Prisoners of War, Hostages and Missing Persons in Azerbaijan was founded in
1993 to locate and identify the missing and to arrange the release of war prisoners. In
this commission, there are no representatives of NGOs or the families of the missing.
Nevertheless, this commission seems to be relatively effective in the Azerbaijani
context. According to the authorities, the commission has clarified the fate of 407
individuals.® The Azerbaijani commission has also been successful in securing the
release of 1,381 individuals during the period of 1998 — 2006. And finally, there is a
separate commission on missing persons set up in the Nagorno-Karabakh region that
has good cooperation with the Armenian commission but no cooperation with the

Azerbaijani commission.?

In Georgia, Abkhazia and South Ossetia as well, states and de facto governments
have founded different commissions. In Georgia, an official commission on missing
persons was established in 1996 and in 2005 was transferred under the wing of the
Ministry of Refugees and Accommodation.” There are also commissions in South
Ossetia and Abkhazia, however, they seem to remain nonoperational and pending.
Coordination and exchange of information and knowledge and collaboration among
these commissions is of crucial importance for creating a concrete and effective
impact. It seems that such collaboration and coordination is hard to achieve due to
the influences of the fluctuating political context, the conditionality in information
exchange, and the lack of a working code/ethics despite a number of preliminary
meetings held between the Georgian and Abkhazian commissions as well as the South

Ossetian and Georgian commissions.
Memorialization Efforts

In the most comprehensive report drafted on the missing in Armenia, Azerbaijan
and Georgia, the Rapporteur states that he met with over 60 members of families
of the disappeared and “was struck by the number of requests of families for
greater recognition to be given to the memory of the missing, including through
the building of proper memorials and the creation of official lists of the missing."?
Even though some steps have been taken by different states and governments, the

commemorations for the missing seem to be trapped in the official, nationalistic

19«190 persons are alive and in other countries, 93 persons were killed and buried by their own relatives and 124

persons were reported as missing twice” Ibid., pr. 58.
2 Ibid., pr. 62.
2 Ibid., pr. 70.

22 Ibid., pr. 113.
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A family member of the disappeared, Nagorno-Karabakh. // Daglik Karabag'da bir kayip yakini.
(ICRC/A. Karamyan)

and militaristic discourses of each country instead of adopting a more democratic,
pluralistic and inclusive approach. The monuments, museums and memorials are
mostly constructed for combatants, martyrs, and heroes who lost their lives or had
been disappeared in the defense of their homeland. There are also initiatives and
associations of the families of the disappeared like Mothers of Abkhazia, which,

in most of the cases, work together with their states or de facto governments. The
tone of nationalism and the efforts of appropriation of the missing by the official
discourse would lead one to expect full collaboration on the part of the state with
these civil initiatives, however, the Rapporteur states that they have heard a number
of complaints from the families concerning “the failure of the authorities and
‘administrations’ to respond to letters, to support initiatives of families of the missing,
to include representatives of families of the missing in structures dealing with the
missing and also to commemorate or be represented at meetings commemorating

the missing.”? Moreover, the states or governments, apart from some preliminary
efforts, did not properly tackle the various needs of the families such as psychological
assistance, economic reparations, social rights and expectations.

2 Ibid., pr. 117.
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There have been important efforts for the organization of joint meetings between
different groups of family initiatives; although few and far between, meetings have
taken place between Armenian and Azerbaijani families and between Georgian and
Abkhazian families. These efforts are crucial for building a joint memory that will be
open to different voices and narratives from the region. Assessing the success of these
meetings, the Rapporteur has observed the following: “Families have understandably
had high hopes of finding information about their relatives, but have been frustrated
by the enormity of the task at hand. Families have also found the reception and
communication with families on opposite sides not always easy, with tensions rising
to the surface. Notwithstanding the difficulties of these meetings, family members
of the missing were anxious to have the opportunity of holding joint meetings and
visiting places where they believed their family members were held, perished or went
missing."#An inclusive, pluralistic and multi-dimensional memory work might be
possible only by increasing the number and frequency of these meetings.

Individual Story
THE INTERNATIONAL COMMITTEE OF THE RED CROSS

The International Committee of the Red Cross (ICRC) is one of the key actors in the
Caucasus region with its persistent work, balanced language and careful efforts for
supporting the relatives of the missing. The organization has been present in the
region ever since the onset of the conflicts. As of 2018, it has offices in Yerevan, Baku,
Thilisi and also a permanent presence in the Nagorno-Karabakh, Abkhazia and South

Ossetia regions.

The Rapporteur of the Committee on Migration, Refugees and Population recognizes
the ICRC's positive and constructive role in the Caucasus region: “It has played

a central and important role in helping to solve the issue of the missing. It has
contributed to the identification, exchange and return of prisoners, hostages and

the missing in the region. While the ICRC has been the focal point and assisted many
families in the region looking for missing relatives, the ICRC takes great care in
clarifying that it is the responsibility of the authorities and ‘administrations’ to solve

the issue of the missing and assist the families."”

2 Ibid., pr. 110-111.

%5 “Burope & Central Asia;” International Committee of the Red Cross, accessed October 2, 2018, https://www.
icrc.org/en/where-we-work/europe-central-asia.

26 Report of the Committee on Migration, Refugees and Population, pr. 38 - 39.
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In Georgia, for instance, the ICRC managed to establish concrete and permanent
mechanisms in 2010 “for clarifying the fate of persons missing in relation to the
armed conflicts of the 1990s and August 2008, and their aftermaths”* Ms. Bilijana
Milosevic, head of the ICRC mission in Georgia, points out that “between 2013 and
2015, the human remains of 162 individuals were recovered from 22 gravesites located
throughout the region; 81 of the remains have so far been identified and handed over

to their families”*

She also emphasizes that “the ICRC is directly involved in all stages of the process.
Gathering and consolidating information on gravesite locations and collecting ante-
mortem data and biological reference samples from the families of missing persons
are essential for the purpose of forensic human identification.” Moreover, the ICRC
also works with a team of Argentinian forensic experts to facilitate the identification

of human remains.

In addition, the ICRC provides support for the families of missing persons to meet
their psychological, legal, administrative and economic needs. “The Georgia Red

Cross Society, local non-governmental organizations and a number of enthusiastic
individuals also lend support. To date, more than 1,100 families of missing persons in
Georgia have benefited from ICRC micro-economic initiative projects, improving their
livelihoods and helping them to become self-sufficient.”® This picture illustrates the
importance of international bodies and their efforts, especially in contexts where the

states are unwilling or unable to support the families of the disappeared.
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Forms of Authoritarianism and Resilience in the Middle Eastern Context:
The Complex Picture of Iran’s Forcibly Disappeared

There is abundant literature by different international human rights bodies,
international non-governmental organizations and initiatives on the grave human
rights violations committed by the regime in Iran. One can easily find various

reports depicting a society with a very weak democratic space taken hostage by an
omnipotent state apparatus. On the one hand, the alarming and severe situation that
continues to undermine the full spectrum of human rights has led to the emergence
and abundance of this literature. However, on the other hand, the international
situation of Iran and its longstanding hostility with the United States and other
important actors of the western world have also facilitated the intensification and
diversification of this literature. Moreover, the relationships between state and society
in Iran, as also revealed in the context of enforced disappearances, are far more
complicated than it would appear from the perspective of the state-society dichotomy.
Nevertheless, one thing is certain; the ongoing non-conformity with the basic norms
of human rights and the rule of law paints a dark picture of the Islamic Republic of
Iran. The crime of enforced disappearance is not the most representative human
rights violation in the context of Iran, however, it may be a useful starting point to
scrutinize this agonizing and complicated picture.

Background

The Islamic Republic of Iran was officially founded after the 1979 Revolution that
initially began in January 1978 with mass demonstrations against the Shah regime.
Following a year of massive political mobilization in the form of demonstrations,
strikes and streets protests, Shah Mohammad Reza Pehlevi fled the country and

the exiled leader of the Islamic Republican Party, Ayatollah Khomeini returned to
Tehran in February 1979 to form a new government. After holding two consecutive
referendums, Iran officially became an Islamic Republic and approved a theocratic
constitution in 1979. The new regime was faced with several uprisings while the
different initial allies of the Islamic movement such as the communists and the
nationalists criticized the establishment of the new status quo. The Khomeini regime,
however, not only gained and sustained a massive support among the masses but also
suppressed the opponents with success and managed to include different segments
of the Persian elite in the newly established nomenklatura. With the onset of the Iraq
war in 1980 that lasted until 1988, different forms of oppression vis-a-vis different
armed movements and political oppositional groups were implemented with more
ease in the militaristic context. By the end of 1988, Iran had lost 150,000 soldiers in
battle and about 40,000 were listed as missing in action. The tremendous disaster of
the war prevailed over the country.
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People in the street during the Iranian revolution in 1979, carrying posters of the Ayatollah Khomeini.
1979 Iran Devrimi sirasinda sokaktaki kalabalik Ayetullah Humeyni'nin posterlerini tasiyor.

(Keystone/Getty Images)

The response of the new regime to this ongoing atmosphere of war, contention and
austerity, however, was rather successful. The new regime, despite its ideological and
discursive emphasis on its total rupture with the Pahlavi era, did not dismantle the
old regime’s frameworks of social welfare and provision. “Rather, a parallel system of
social welfare took shape alongside them. This parallel system responded to real and
urgent social needs among Iran's poor and veterans of its eight-year war with Iraq but
also generated significant legitimacy and political capital for the new revolutionary
regime.” This new system was able to hold together a relatively stable and massive
popular support as well as include the elite factions of the Persian society. Having
said that, the regime also made systematical and selective use of different methods
of coercion and violence. In other words, not only consent but also coercion was one

! Steven Heydemann and Reinoud Leenders, “Authoritarian Governance in Syria and Iran. Challenged,
Reconfiguring, and Resilient,” in Middle East Authoritarianisms. Governance, Contestation, and Regime
Resilience in Syria and Iran, eds. Steven Heydemann and Reinoud Leenders (Stanford, California: Stanford
University Press, 2018), 15.
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The scene left after the individual graves of victims of the 1988 prison killings in Qorveh
were destroyed by bulldozers in July 2016.
1988 Iran cezaevi katliamlarinda hayatini kaybedenlerin Gurve'deki mezarlari 2016'da
yok edildikten sonraki goriintli. (Radio Farda)
I, = L

demanding justice for victims of the 1988 massacre in Iran.

3 Eylil 2016'da, 1988 katliaminda hayatini kaybedenlerin adalet arayisi igin harekete gegmek {izere organize
edilen 6zel konferans sirasinda cekildi. (Siavosh Hosseini/NurPhoto/Getty Images)
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The photo of a grave taken before the Kharavan Cemetery was bulldozed and all the gravestones,
trees and other signs were removed in January 2009.
Kharavan Toplu Mezarlig1 Ocak 2009'da buldozerle yikilip tiim mezar taglari ve agaglar yok
edilmeden 6nce ¢ekilmis bir mezarlik fotografl. (Ja'far Behkish)
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of the main pillars of the Islamic government. There were several disenchantments
with the existing regime; first of all, ethnic and religious minorities were at unease.
Iran, as a multiethnic and multi-religious country, was the homeland of various
minority groups. Ethnic minorities, and primarily the political movements of the
Kurdish minority such as Kamala, struggled against the government of Ayatollah
Khomeini during the immediate aftermath of the Islamic Revolution. Kurds as one of
the disadvantaged ethnic minorities facing discrimination that curtails their access to
daily life requirements and the exercise of their cultural and human rights, continued
to experience poverty and marginalization in their provinces, namely Kurdistan,
Kermanshah and parts of West Azerbaijan. Politically, Iran's Kurdish minority had
criticized the centralization of political life and the absence of measures to ensure
the self-governance of the minorities. Kurdish political opposition had autonomist
political party programs that were “given credence by the fragmentation of Kurdish
territory, community and identity, historical features of the Kurdish community

in modern times.” The Baloch people, who live in southeastern Iran bordering
Pakistan, was yet another community subjected to different human rights violations.
Furthermore, religious minorities were also experiencing severe human rights
violations and forms of state violence. Especially the Baha'i movement, a religious
minority that was not recognized under the Iranian Constitution, faced severe
violence and struggled to practice their religion.? Not only the political movements

of ethnic and religious minorities but also several different political opposition
movements were active during the Khomeini government. One of the responses of the
government to the works and activities of these movements was the implementation

of enforced disappearances.
Patterns of Crime

According to the data of the United Nations Working Group on Enforced
Disappearances (WGEID), 541 individuals had been forcibly disappeared in the

Islamic Republic of Iran between 1980 and 2015.* Detention incommunicado, arbitrary

2 Abbas Vali, “Reflections on Kurdish Society and Politics in Rojhelat: An Overview;” in

Kurdish Issues: Essays in Honor of Robert W. Olson, ed. Michael M. Gunter (Costa Mesa, California: Mazda
Publishers, 2016), 308.

3 The constitution of the Islamic Republic of Iran is as follows: “The Iranian Zoroastrians, Jews and Christians
are the only recognized minorities who ... are free to perform their own religious rites, and ... act in accordance
with their religious regulations.” Cited in Paul D. Allen, “The Baha'is of Iran: A Proposal for Enforcement of
International Human Rights Standards,” Cornell International Law Journal 20, no. 2 (1987): 340.

* The government of the Islamic Republic of Iran informed the fate of 19 individuals therefore there are 522
outstanding cases. UN Commission on Human Rights, Report of the Working Group on Enforced or Involuntary
Disappearances, 10 August 2015, A/HRC/30/38, 27.
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abductions, summary executions and torture are widespread practices employed
against the opponents of the regime; enforced disappearance on the other hand

is neither a symbolic nor the most frequently committed state crime in Iran.
Nevertheless, the aftermath of the disappearances, the shield of impunity protecting
the perpetrators, the affront to the mourning of the relatives of the disappeared

and the systematic desecration and destruction of the mass graves reveal important

insights about the state apparatus in Iran.

There are different periods and different forms of enforced disappearances in

Iran, however, most of the individuals were disappeared as a result of the mass
extrajudicial executions of 1988. After the unsuccessful armed rebellion in July

1988 by the then People’'s Mojahedin Organization of Iran, an Iraq based political
organization that advocated for the downfall of the Islamic regime, several
individuals were incarcerated between late July and early September 1988 because
of their alleged illegal conducts and affiliations. Already incarcerated prisoners also
became targets of enforced disappearance. “Prisoners from across the country were
made incommunicado, with no news of them heard for months afterwards. Reports
circulated among relatives that prisoners were being executed in groups and buried
in unmarked mass graves. Distraught family members searched the cemeteries for
signs of freshly dug trenches. Most remain missing to this date.” The data of the
WGEID also confirms this information; accordingly, 116 individuals had been forcibly
disappeared in 1988 and 136 in 1989.° Most of these individuals were executed by the
death committees established throughout the country since the detainees were in
different prisons of various provinces and cities, including Ahvaz, Mashhad, Tabriz,
Rasht, Qorveh and Sanandaj. Accordingly, several prisoners and sentenced individuals
were executed because of their alleged treason to the Islamic Republic of Iran. These
individuals, in most of the cases, were the convicted or incarcerated persons serving
lengthy prison sentences, often for exercising their rights such as participating in
political demonstrations, distributing newspapers and leaflets, and being affiliated
with various oppositional political organizations. “Some had been released several
years earlier and then re-arrested in the weeks leading to the killings. Others had
already completed their sentences but had not been released because they refused to

make statements of repentance."””

®> Amnesty International and Justice for Iran, Criminal Cover-Up. Iran Destroying Mass Graves of Victims of 1988
Killings (London: Amnesty International, 2018), 7.

% UN Commission on Human Rights, 2015, 38.

7 Amnesty International and Justice for Iran, 7.
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Even though novel spates of disappearances occurred at different times, the most
crucial event concerning the disappearing was the prison massacre of 1988. It is still
unknown how many persons lost their lives during this catastrophe, however, even
the most modest estimate is about 4,000 to 5,000. During the 1990s, especially at the
end of the 1990s (between 1998 and 2000) when the political scene witnessed a huge
competition between the conservative and moderate wings of the state apparatus,
several prominent opponents were also disappeared. Illegal detention centers were
always operational and became more active during moments of the rise of mass
political mobilization and public demonstrations. Moreover, throughout the 2000s,
disappearances were carried out vis-a-vis different groups including the Kurdish
oppositional groups and the Baha'i community as well, however, the immense scale of
the 1988 massacre of political prisoners is incomparable with the more recent cases.
Nevertheless, it is important to point out that disappearance in Iran is not a crime of
a distant past but a very actual phenomenon, tragically revealed by the experiences of

the relatives of the disappeared as well.
Legal Situation

Iran has a very peculiar political and legal system. The Supreme Leader, who is not
popularly elected and enjoys a practically untouchable political position throughout
his lifetime, controls a security apparatus that has the authority to repress domestic
political movements and internal dissent. “Citizens who want to run in the elections
for the parliament and presidency need their political credentials to be approved

by an institution (the Guardians Council) whose members are not popularly
accountable. The same institution can also strike down any parliamentary legislation
or presidential bill on the grounds that it violates the constitution or Islam.”

Giines Murat Tezciir, an important scholar who scrutinizes the roots and patterns
of authoritarianism in Iran, also emphasizes the importance of popular elections
and the window of opportunities that the elections open up for the oppositional
movements. Instead of understanding the authoritarianism of Iran through the
state - society dichotomy, Tezciir offers an alternative explanation focusing on the
interconnectedness of the state and society in the Iranian context. Accordingly, the
conflict among state actors, the capacity of elections for expanding the societal
participation in politics, and the fact that the reformists have also been deeply

8 Giines Murat Tezciir, “Democratic Struggles and Authoritarian Responses in Iran in Comparative Perspective;”
in Middle East Authoritarianisms. Governance, Contestation, and Regime Resilience in Syria and Iran, eds. Steven
Heydemann and Reinoud Leenders (Stanford, California: Stanford University Press, 2018),

200 - 208.
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embedded in the state apparatus complicates the picture.’ In any case, there is a
strong political and societal mobilization in Iran that exceeds the over-simplistic
explanations of state — society dichotomy and tales of an omnipotent, totalitarian

state apparatus.

The constitution of Iran, drafted in 1979 and amended in 1989, guarantees equality

of all citizens before the law and recognizes their civil, political, economic and social
rights. These rights are granted in line with Islamic principles. Zoroastrians, Jews and
Christians are recognized in the constitution as religious minorities with the freedom
to perform their own religious ceremonies and rites. Moreover, according to the
constitution, citizens have the right to submit petitions to the Majlis, the Parliament
of Islamic Republic of Iran. Iran has two co-existing systems of law, the law of
Muslim jurists (mujtahids) and the codified positive law. The judiciary is comprised
of ordinary, military and revolutionary courts of first instance and appeal courts.
The highest court is the Supreme Court which does not have the power to review the
constitutionality of laws or the power to hear petitions on violations of human rights
since these powers are concentrated in the hands of the Guardians Council and the
Maijlis, consecutively. Moreover, there is also a Court of Administrative Justice that
has the power to investigate complaints, grievances and objections with respect to

government officials, organs, and statutes.”

There is a very strong shield of impunity for the perpetrators of enforced
disappearances and extrajudicial executions.

Within this complicated picture, however, some things are very straightforward.
There is a very strong shield of impunity for the perpetrators of enforced
disappearances and extrajudicial executions. Suffice to say that no Iranian

official has been investigated or tried for any of the extrajudicial executions or
disappearances committed in the context of the 1988 massacre. According to the most
exclusive report on the disappeared and executed of the 1988 massacre drafted by
Amnesty International and Justice for Iran, some of the alleged perpetrators continue
to hold political office or other influential positions, including in the judiciary and
Ministry of Justice.* In August 2016, a very important recording was released; it was
“an audio recording of a meeting in 1988 in which senior officials are heard discussing

9 11.:
Ibid.

10 Nafiseh Eivazi, “A Closer Look at the Judicial System of Iran with Emphasis on the Criminal Courts and

Howness of their Practice,” International Journal Series in Multidisciplinary Research (IJISMR) 3 (2017): 51.

"I Amnesty International and Justice for Iran, 7.
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and defending details of their plans to carry out mass executions. The release of the
audio recording triggered a chain of unprecedented reactions from high-level officials,
leading them to admit for the first time that the mass killings of 1988 were planned

at the highest levels of the establishment.”? However, the shield of impunity still
remained intact in Iran.

Representatives of the Islamic Republic of Iran held occasional meetings with the
WGEID and provided information on the cases of 12 disappeared persons in total.
Mostly, they emphasized the difficulties encountered by the government such as the
similarity of the names, the lack of enough personal information for the identification
of the disappeared, and the lack of direct application by the families themselves. To
overcome these difficulties, the representatives of the government informed the
WGEID that “[..] the Government was encouraging families of the disappeared persons
to contact directly the Iranian judiciary system or the recently created Iranian
Working Group on Enforced Disappearances and provide them with factual and
detailed information.™

Memorialization Efforts

According to the estimates of Justice for Iran, there may be more than 120 locations
across Iran that contains the remains of the victims of the 1988 disappearances and
killings. “Many grave sites are located in deserted areas inside or in the vicinity of
cemeteries; during the 1980s, it was the established practice of the judicial authorities
and security officials to bury the bodies of prisoners executed for political reasons

in such areas, which they colloquially referred to as damned land’ (lanat abad).”* The
examination conducted by Amnesty International and Justice for Iran on the seven
confirmed or suspected mass grave sites has revealed that the Iranian authorities
have engaged in various actions between 2003 and 2017 in order to desecrate and
otherwise damage the sites. These actions include: “bulldozing, hiding the mass graves
beneath new, individual burial plots; constructing concrete slabs, buildings or roads
over the mass graves; and turning the mass grave sites into rubbish dumps. In at least
three cases, the authorities appear to be planning actions that would further damage

the mass graves.™s

12 11,
Ibid., 8.

13 UN Commission on Human Rights, Report of the Working Group on Enforced or Involuntary Disappearances,

12 January 1998, E/CN.4/1998/43, http://www.refworld.org/docid/3b00f53bc.html.

14 Amnesty International and Justice for Iran, 9.

" Ibid.
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This systematic desecration and destruction exposes the limits of the state’s approach
vis-a-vis any kind of memorialization efforts. Even though the cemeteries in Iran

are under the management of municipalities, these mass grave sites are patrolled by
security or intelligence officials, and kept under their strict surveillance. In many
cases when the relatives of the disappeared were verbally and unofficially informed
about the burial place of their loved ones, the families tried to decorate the mass
grave sites with memorial messages and hold commemorative gatherings. Thereupon,
the burial place was destroyed once again and the relatives were harassed, intimated
and even persecuted. “Amnesty International and Justice for Iran understand

that they [Iranian authorities] have consistently destroyed the memorial signs

and stones erected by the families, installed security cameras in the area to instill
fear, and occasionally directed water over the mass grave sites to create flooding.™®
Repression of the initiatives searching for justice increased after the release of the
aforementioned audio recording which retriggered the calls for an inquiry into the

1988 disappearances and killings.

Despite these difficult circumstances, the relatives of the disappeared—comprised
mostly of women as is the case across the globe—and human rights activists tried
to gather together and struggle for justice, accountability and recognition. Human
Rights Activists in Iran (HRAI) was founded in 2006 by a small circle of activists to
struggle against human rights violations with particular focus on defending political
prisoners. After 2009, as the organization grew, it also attracted the attention of the
government, which in turn began to arrest its founders and organizers. Thereupon,
HRAI registered itself in the United States of America as a non-profit and charitable
organization in 2010 and has since continued its work.”” Justice for Iran, a London
based human rights organization founded in 2010, also struggles to document the
human rights violations occurring in the Islamic Republic of Iran. The organization
addresses the practice of impunity in Iran and reveals the identity of different
perpetrators on its official website; it also publishes thematic reports about various

human rights violations.®®

' Ibid., 12.

17>History, Human Rights Activists in Iran, accessed September 20, 2018,
http://www.hra-iran.org/en/exposure/history.

18 “About Us;” Justice for Iran, accessed September 20, 2018, https://justicediran.org/justice-for-iran-about/.
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Individual Story
MARYAM AKBARI MONFARED

Roghieh and Abdolreza Akbari-Monfared were among the approximately 5,000
political prisoners who were disappeared and executed in the summer of 1988. “Many
of these political prisoners had served long prison terms and were waiting to be
released. Some, like Abdolreza, had already completed their original sentences but
were never released.

In February 2017, 29 years after their disappearance, their sister Maryam Akbari-
Monfared asked the UN to help her find the truth about the fate of her loved ones.
The Iranian government had verbally informed the family that their children were
executed, but has never revealed their place of burial, leading the UN Working Group
on Involuntarily and Enforced Disappearances to recognize the two victims as
enforced disappeared persons.™®

Maryam Akbari-Monfared lost three of her brothers and one of her sisters in the 1988
massacre in Iran. Monfared herself was also arrested on December 31,2009 and was

19 UN body calls on Iran to shed light on fate of disappeared victims of 1988 massacre;”
Justice for Iran, accessed September 20, 2018, https://justicediran.org/jdiran-activities/un-body-calls-on-iran-to-
shed-light-on-fate-of-disappeared-victims-of-1988-massacre/.
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forcibly disappeared for five months. She was kept in solitary confinement during
the first 43 days of her detention and interrogated without access to a lawyer. After
her trial before the Branch 15 Revolutionary Court in Tehran, she was sentenced to 15

years in prison.

“Even while detained, Maryam Akbari-Monfared campaigns from prison and raises
her voice by publishing open letters about prison conditions for women. Also
while in prison, she filed a formal complaint demanding truth and justice for her
siblings and several thousand political prisoners who were victims of extrajudicial
executions in 1988. As a result, she has been threatened with an extended prison
sentence and denied medical care.”® Maryam Akbari Monfared, now in her ninth
year of imprisonment, has been detained in several prisons, including Shahr-e Ray,
Gohardasht and Evin. She continues to petition the UN bodies about the execution
of her brothers and sister, sends letters to foreign ambassadors in Iran about the

conditions of women prisoners, and writes to her children about her life in prison.
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Looking for justice in times of perpetual conflict:
Saturday Mothers and their beloved ones

Hasan Ocak who was tortured to death while he was under custody, is being remembered by
his family and friends at his graveyard in Gazi District. -People who lost people, had lost in
Argentina, in Chile and in other countries- is written on his grave stone, 2009.

Gozaltinda iskenceyle kaybedilen Hasan Ocak, Gazi Mahallesi mezarliginda yakinlari tarafindan

aniliyor. 2009. (Nar Photos/Serra Akcan)
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Enforced disappearances, in a way, represent different problems that are at the

core of democratization efforts in Turkey. On one hand, the struggle of the relatives
of the disappeared has created an alternative space of memory that is not only
widely known among different segments of the society but also partially recognized
by the official authorities. On the other hand, the legal cases related to enforced
disappearances, albeit without any concrete results so far, have represented one of
the crucial milestones of the legal struggle against impunity. Paradoxically, even the
failures of the struggle concerning the recognition of the victims and the breaking
of the impunity chain protecting the perpetrators, tell a lot about politics, memory
and dealing with the past. Thus, enforced disappearances, which is a state crime
committed at the margins of the political space, may represent the most accurate site
for observing the paradoxes and zigzags of the democratization process and struggle

for human rights in Turkey.
Background

Enforced disappearance is not a recent phenomenon in Turkey; on the contrary;,

its origins may be traced back to the Armenian Genocide in the early 20th century.

On April 24,1915, which is also recognized as the commencement of the Armenian
Genocide, 262 Armenian intellectuals, politicians and notables living in the then
capital of the Ottoman Empire, Istanbul, were taken into custody; the fate of most

of them still remains unknown. After the establishment of the Republic of Turkey,
during the 1930s and afterwards, the state continued to use the strategy of enforced
disappearance selectively and if deemed necessary. One of the most prominent writers
of Turkey for instance, Sabahattin Ali, who recently became extremely well-known
with the sudden boost of his modern classic Madonna in a Fur Coat, was also executed
while passing the Bulgarian border, allegedly by a man who was helping him leave the

country.

Other singular cases may also be cited apart from Sabahattin Ali, however, the
systematic implementation of enforced disappearances begins with the September
12,1980 coup détat, which had a tremendous effect on the political climate of Turkey:.
Some significant events and figures may help to understand the decisive impact of
this military intervention: Following the coup, the Grand National Assembly of Turkey
was closed down; the constitution was abolished; political parties, trade unions and
several other institutions were closed down and their properties were confiscated;
650,000 people were detained; 230,000 people were tried; 517 people were sentenced to
the death penalty, 50 of these sentences were executed; 14,000 people were deprived
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Armenian Genocide. An Armenian woman forced to march in the desert carrying her child.
Ermeni Soykirimi. Kucaginda ¢ocuguyla ¢olde yliriimeye zorlanan Ermeni bir kadin. (OPB.ORG)

of citizenship rights; 171 people were documented to have been killed by torture; and
a total of 299 people died in prisons.! The broader political consequences of the coup
were the consolidation of a permanent control over the society, the establishment of
a monistic political structure based on Turkish nationalism, and an ultra-militarized
political atmosphere. Also, for the first time, enforced disappearances started to be
used in a more structured manner as an official state strategy; several dissidents

of the junta regime including students, workers, journalists, trade unionists and
militants of the radical/armed leftist movements were forcibly disappeared.

However, one of the most important outcomes of the 1980 coup, namely the Kurdish
conflict, later on became the main field where enforced disappearances were
systematically and extensively implemented by the official forces and paramilitary
groups. Commenced in 1984 and intensified during the 1990s, the armed conflict
between the Turkish Armed Forces (TSK) and Partiya Karkerén Kurdistan (PKK)

with its broader political outcomes created the need for a novel repertoire of state

!l “Rakamlarla 12 Eyliil Darbesi,” [The September 12 coup in numbers] NT'V online, last modified September 11,
2009, http://www.ntv.com.tr/turkiye/rakamlarla-12-eylul-darbesi,ZMq1kGJuR02pAY]n18vjaQ.
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Kizilay, Ankara’s main square, a few hours after the coup d’etat on September 12, 1980.
12 Eyliil 1980 askeri darbesinden birkag saat sonra Ankara Kizilay Meydani. (BROADSHEET.IE)

372" week of Saturday Mothers meetings in Diyarbakir.
Diyarbakir'da Cumartesi Anneleri adalet nobetlerinin 372. haftasi. (DEMOKRATHABER.COM)
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Hasan Ocak’s mother Emine Ocak during Saturday Mothers’ 678th sit-in at Galatasaray Square, Istanbul.
March 24, 2018. // Cumartesi Anneleri'nin Istanbul Galatasaray Meydanir'ndaki 678. bulusmasinda
Hasan Ocak'in annesi Emine Ocak. 24 Mart 2018.
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Saturday Mothers, Galatasaray Square, Istanbul.
Cumartesi Anneleri, Galatsaray Meydani, Istanbul. (Veysi Altay)
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violence during the 1990s. These political outcomes were: a significant political
mobilization around the Kurdish political movement; the popularization of the
political demands of PKK among some segments of the Kurdish society; constantly
increasing participation in the guerilla forces as well as the establishment of political
parties, newspapers, civil society organizations by the Kurdish movement. In 1993,

the National Security Council declared a new security strategy entitled “Territorial
Dominance and the Expulsion of the PKK from the Region” and more “brave” methods
of counter-insurgency began to be implemented in the Kurdish region. There

was a visible increase in the numbers and prevalence of the forced evacuation of
villages and other settlements, extrajudicial and arbitrary executions, and enforced
disappearances after this new strategy for territorial dominance was put in practice as

aresponse to the sovereignty crisis of the official state ideology.
Patterns of Crime

The forcibly disappeared fall under three main categories in Turkey: those who were
disappeared early on comprise of students, workers, trade unionists, most of whom
were militants of the radical/armed leftist organizations and were disappeared
during the 1980s and early 1990s; the group of local Kurdish spokespersons comprises
of journalists, politicians, activists, lawyers and human rights defenders, who
represented the mobilization around the Kurdish political movement; and the third
group comprises of every citizen living in the Kurdish region who was accused of
logistically supporting the PKK or being a member of the militia organization. It
should be noted that the third category is the most crowded one. The exact number
of the forcibly disappeared is yet unknown; however, according to the estimates of
Hakikat Adalet Hafiza Merkezi (Truth Justice Memory Center) based on an evaluation
of the data compiled from a number of human rights organizations, a total of 1,353
individuals have been forcibly disappeared, mostly after 1993 and pre-dominantly in
the Kurdish region, the south eastern part of Turkey.

The perpetrators of the crime are mostly the Gendarmerie Intelligence and
Counterterrorism Units (JITEM) positioned throughout the Kurdish region as
counter-insurgency teams that collect information and organize operations; they
are comprised of army officers, police members, village guards (paramilitary groups
armed by the state and ascribed a duty to partake in the struggle against the PKK)
and repentants (former members of the PKK who fight alongside the paramilitary
forces after acquiring official legal protection by providing information on the inner
structure, relations and logistical connections of the PKK). These groups, for the
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most part, took persons into custody in a formal manner, in front of eyewitnesses
(family members, neighbors, colleagues, or friends) and from their homes, workplaces,
bazaars or other such public places where there were several other individuals who

witnessed the event.

Another important component of the crime is that different individuals, who claim
to be state officials, or closely related/in good relations with JITEM teams or other
official bodies, have asked for money from the families of the disappeared. Typically,
unknown individuals contact the families, mostly through a phone call, and tell them
that they have information concerning the whereabouts of the forcibly disappeared
which they would share in exchange for money. Again, typically, most of the families
have strained themselves and did everything they could to gather this sum of money
and give it to the unknown individual. However, unfortunately, they have almost

never found the remains of their loved ones even after this tragic trade.

Last but not least, the continued absence of the bodies/remains of the disappeared is
striking. Based on the data of Hafiza Merkezi, out of the 486 people whose enforced
disappearance have been verified by the same organization, the bodies of 277 of them
are still missing as of July 20172 Except for a very small minority, the bodies/remains
of the disappeared that have been found were not properly delivered to the families
but mostly discovered by the efforts of the relatives themselves. These bodies,
bearing severe traces of torture and ill treatment, were found mostly by the roadsides,
in unused lands outside the villages, wastelands near the military zones, water wells,

cesspools, and construction sites.?

The 1990s, in other words, meant a period of total impunity:.

Legal Situation

None of the official perpetrators involved in enforced disappearances were tried and
convicted during the 1990s or in the early 2000s. Relatives of the disappeared wrote
petitions systematically and received several types of ineffectual responses: most

prosecutors did not accept the petitions on various pretexts; among the ones who did

2 “Zorla Kaybedilenler,” [Enforced Disappearances] Zorla Kaybedilenler Veri Tabani, [Database on Enforced
Disappearances] accessed July 4, 2017, http://www.zorlakaybetmeler.org/victims.php.

3 Head of the Human Rights Association (IHD) Mardin Branch Erdal Kuzu confirms the same information
concerning the bodies of the forcibly disappeared. Erdal Kuzu, interview by Pelin Tan, “Arazinin Alt1 ve Seyler.
Mardin ve Cevresi Faili Meghul Arastirma Siireci,” [Under the Ground and Things. Mardin and Vicinity,
Perpetrator Unknown Research Process] Jiyan, last modified April 13, 2015, https://medium.com/jiyaninsesi/
arazinin-alti-ve-seyler-mardin-ve-gevresi-faili-meghul-arastirma-siireci-41db6ef09bf6.
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accept the submission of petitions almost none started an investigation; some of them
underlined their own weakness over the military officers, while yet others threatened
the relative of the disappeared.* The 1990s, in other words, meant a period of total

impunity.

The situation at the European Court of Human Rights (ECtHR) was completely
different. Although a very small number of the families of the forcibly disappeared
were able to take their complaints to the ECtHR, in its inquiry, the ECtHR determined
that the official authorities were unwilling to investigate enforced disappearances and
found that there was no access to legal remedies in Turkey.? The most consequential
cases brought before the ECtHR were Kurt v. Turkey, Cakici v. Turkey, Timurtas v.
Turkey, Orhan v. Turkey and Ipek v. Turkey. It may be argued that the reasoning of
ECtHR concerning enforced disappearances was shaped and transformed by the cases
of Turkey (and consequently of Chechnya/Russian Federation) and culminated in an
important case law on the distinctive features of enforced disappearances. Elements
of this case law includes issues such as evidences of involvement of the state actors;
establishing the death of a victim whose body has not been found; the interpretation
of the time that has elapsed since the victim's abduction/detention; the context in
which the disappearance has occurred; the burden of proof and the determination

of a prima facie violation of Article 2, Right to Life. Especially the Timurtas case is
crucial, for in this case the ECtHR argued that the requisite standard of proof beyond
reasonable doubt might be satisfied by “the coexistence of sufficiently strong, clear
and concordant inferences or of similar unrebutted presumptions of fact,” if these

are based on concrete elements. This decision became a milestone not only for the
enforced disappearance cases of Turkey but also for the cases of Chechnya/Russian
Federation as well, for it showed the court’s manner of reasoning for determining
state responsibility. According to the studies of Hafiza Merkezi, the Republic of Turkey
was found responsible in 87 percent of the enforced disappearance cases before the
ECtHR.

* Ozgiir Sevgi Goral, " Enforced Disappearance and Forced Migration in the Context of Kurdish Conflict: Loss,
Mourning and Politics at the Margin" (dissertation, Ecole des Hautes Etudes en Sciences Sociales (EHESS),
2017), 129.

> Analysis of legal data by Hafiza Merkezi based on 133 files before the ECtHR. “The conduct of the

Judiciary, Analysis Results in Brief,” Hakikat Adalet Hafiza Merkezi, accessed December 2, 2015, http://
hakikatadalethafiza.org/en/about-hafiza-merkezi/how-do-we-work/main-findings-of-the-legal-studies-
program/. One striking feature of the rulings of the ECtHR is that the court never accepted the claim of
ethnical discrimination against the Kurdish citizens even though this claim was made several times by the
complainant parties. In other words, the court never accepted the claim of breach of Article 14 (Prohibition of
Discrimination) of the European Convention on Human Rights.
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In 2007, after the commencement of two high-profile cases, namely the Ergenekon
and Balyoz investigations in which several important military officers were tried in
domestic courts on charges of organizing a coup d’état, the state crimes of the 1990s
became an issue of legal and political debate in Turkey. Since the army officers on
trial were also involved in the crimes committed in the Kurdish region during the
1990s, separate criminal cases were launched in relation to the criminal activities of
military actors and paramilitary groups. These army officers were the most senior
members of the Turkish military ever to stand trial specifically for gross violations
of human rights committed during the thirty years of the Kurdish conflict. In a total
of 10 crucial cases,® army officers, village guards, groups of repentants and members
of police forces have been tried for their involvement and complicity in the crime

of enforced disappearances. Initially, the hearings were held with the accelerated
procedure, all the defendants were incarcerated due to the seriousness of the

crimes and the initial indictments asked for severe punishments for the defendants.
Moreover, an open negotiation process was commenced in 2013 between the state and
Abdullah Ocalan, the incarcerated leader of the PKK, which also strengthened the
optimistic expectations from these court cases.

However, the optimistic expectations were not realized. With the failure of the peace
process and the resurgence of the armed conflict, the trajectory of the cases altered
radically. The cases were transferred to remote towns due to “security reasons”; in
most of the cases the panel of judges and prosecutors were changed several times;
the defendants were released one by one considering their extensive period of
incarceration. As of the date of this publication, five of these cases have ended with
the acquittal of all the defendants, while the defendants of the remaining five cases

are waiting for their acquittal.
Memorialization Efforts

The most important memorialization effort concerning the forcibly disappeared
is the initiative of Saturday Mothers/Persons, which held its first sit-in on May 27,
1995 at Galatasaray Square, one of the most crowded sites in the Beyoglu district

of Istanbul. This first sit-in was organized in the aftermath of a series of events

6 For the names and legal content of the cases as well as detailed information including monitoring reports on
their outcomes, see: “Cases,” Perpetrator Not-Unknown, accessed July 4, 2018, http://failibelli.org/en/all-law-
suits/.
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including the discovery of the tortured body of the forcibly disappeared Hasan Ocak”
in a common grave. During their search for Hasan Ocak, his relatives and human
rights activists, mainly from the Human Rights Association (IHD), found—by mere
coincidence—some documents in the registers of the Forensic Medicine Institute
referring to yet another forcibly disappeared, Ridvan Karakoc.t Finally, Aysenur
Simsek,® a pharmacist, activist and one of the founders of the newly established
health workers union Saglik-Sen (Union of Health and Social Workers), who was
taken into police custody, was found dead on January 24, 1995. Deeply affected by
these events and inspired by Madres de Plaza de Mayo in Argentina, and with the
initiative of Hasan Ocak’s family, the human rights defenders and families of the
disappeared began to gather at the Galatasaray Square every Saturday at 12 pm and
sit silently with the photographs of their loved ones in their hands, demanding to
know what happened to the disappeared and to have those responsible tried in the
courts of law. The silent vigil was held every Saturday, at the same hour, at the same
place, occasionally with red carnations in their hands, but without any slogans, solely
bearing the photographs, stories of the disappeared; at the end of each sit-in, a press
statement was read emphasizing their demand for truth and for justice to be done
for the crime of enforced disappearance that was carried out systematically for years.
Despite the police violence against the sit-ins and the constant oppression of its
participants in the form of detentions, torture and beatings, this silent demonstration
continued for 200 weeks. The sit-ins had a, broader effect as well; for instance, Sezen
Aksu, one of the most acclaimed and popular singers of Turkey, wrote a song for the
Saturday Mothers named “The Ballad of Saturday,” and a recording of this song was

distributed as a supplement of the popular weekly magazine Aktiiel.*®

Despite this powerful effect, however, the sit-ins were discontinued on March 13,
1999 by the families of the disappeared due to the constant ill treatment and severe
oppression they were subjected to. Maside Ocak, sister of Hasan Ocak, said that the

families were not terminating but only suspending their sit-ins, and declared: “For

7 For more information about Hasan OcaK’s case, see: “Hasan Ocak’in Zorla Kaybedilmesi,” [Enforced
Disappearance of Hasan Ocak] Zorla Kaybedilenler Veri Tabani, [Database on Enforced Disappearances]
accessed 5 June 2018, http://www.zorlakaybetmeler.org/event.php?id=HAH/event/150.

8 For more information about Ridvan Karakog’s case, see: “Ridvan Karakog’un Zorla Kaybedilmesi,” [Enforced
Disappearance of Ridvan Karakog] Zorla Kaybedilenler Veri Tabani, [Database on Enforced Disappearances]
http://www.zorlakaybetmeler.org/event.php?id=HAH/event/66.

? For more information about Aysenur Simsek’s case, see: “Aysenur $imgek’in Zorla Kaybedilmesi,” [Enforced
Disappearance of Aysenur S$imsek] Zorla Kaybedilenler Veri Tabani, [Database on Enforced Disappearances]
accessed 5 June 2018, http://www.zorlakaybetmeler.org/event.php?id=HAH/event/111.

19 “Cumartesi Tiirkiisii,” Wikipedi, accessed February 7, 2016,
https://tr.wikipedia.org/wiki/Cumartesi_Ttirkiisii.
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us, every place is another Galatasaray Square; we will continue the search for our
disappeared relatives.” After the indictment of the Ergenekon case was drafted,

the Saturday Mothers/Persons sit-ins recommenced on January 31,2009. This time,
the main demand of the sit-ins was the expansion of the scope of the Ergenekon
case so as to include also the crime of enforced disappearance, because the persons
responsible for enforced disappearances were now on trial as part of the Ergenekon
investigation. The new round of sit-ins was, therefore, initiated by a concrete demand
for accountability and justice. Moreover, the sit-ins were now taking place also in
Kurdish cities such as Diyarbakir, Batman, Yiiksekova and Cizre. It was during this
period that the then prime minister of Turkey, Recep Tayyip Erdogan held a meeting
with the relatives of the disappeared and the representatives of the Saturday
Mothers/Persons.? With the resurgence of the armed conflict, however, the sit-ins in
the Kurdish cities were, for the most part, suspended; presently, they continue to be
held only in Istanbul and Diyarbakir.

Individual Story
TAHIR ELCI
“We do not like you and we ask you to withdraw from the proceedings”

Tahir Elci was the lawyer of almost all the families of the disappeared and he was the
jurist who made a remarkable impact on the criminal cases against the perpetrators
of enforced disappearances. He was from Cizre; his work and ceaseless struggle have
inspired the work of all human rights defenders, and foremost the lawyers. Among
the cases he brought before the ECtHR, the most significant ones were: Ahmet Ozkan
and Others v. Turkey, Yavuz and Others v. Turkey, Ciilaz and Others v. Turkey, Yakisan
and Others v. Turkey, Benzer and Others v. Turkey, Tanis and Others v. Turkey, Yumak
and Sadak and Others v. Turkey.? As the head of the Diyarbakir Bar Association,

! Maside Ocak, interview by Pelin Tan, “Her kayip yakint sevdiginin son soziinii bilmek ister;” [Every relative
of the disappeared wants to know the last words of their loved one] Tiirkiyeden Siddet Hikayeleri, [Stories of
Violence from Turkey] accessed February 15, 2016, http://www.siddethikayeleri.com/portfolio/her-kayip-yakini-
sevdiginin-son-sozunu-bilmek-ister/#.V5IaDIccA0Q.

12 “Erdogan, Cumartesi Anneleri ile Goriistii,” [Erdogan met with the Saturday Mothers] Hiirriyet online, last
modified February 5, 2011, http://www.hurriyet.com.tr/erdogan-cumartesi-anneleri-ile-gorustu-16945633. The
ones who participated at the meeting were: Berfo Kirbayir (relative of Cemil Kirbayir), Elmas Eren (relative
of Hayrettin Eren), Erdogan Alpsoy (relative of Kasim Alpsoy), Hediye Coskun (relative of Abdurrahman
Coskun), Hasan Karakog (relative of Ridvan Karakog), Hiiseyin Ocak (relative of Hasan Ocak), Serpil Taskaya
(relative of Hiiseyin Taskaya), Kiraz Sahin (relative of Ismail Sahin), Zeycan Yediggl (relative of Nurettin
Yedig6l), Kadriye Ceylan (relative of Tolga Ceylan), Hanife Yildiz (relative of Murat Yildiz) and Hanim Tosun
(relative of Fehmi Tosun).

13 For further details on these cases see: “1 Year Without El¢i Hakikat Adalet Hafiza Merkezi, December 5,
2016, http://hakikatadalethafiza.org/en/1-year-without-tahir-elci/.
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Thousands of people joined Tahir El¢i's funeral in Diyarbakir, November 29, 2015. // Tahir Elginin
Diyarbakir'daki cenaze térenine binlerce kisi katildi, 29 Kasim 2015. (Nar Photos/Aylin Kizil)

Tahir Elci attended a very popular television program “Tarafsiz Bolge” aired on CNN
Turk on October 15, 2015. In this TV program, he stated that he did not define the

PKK as a terrorist organization. After this statement, he was targeted by several TV
programs and newspapers of the mainstream media, and his statement also resulted
in a criminal case against him. On November 28, 2015, he was killed in broad daylight
at the foot of a historic mosque (Dort Ayakli Minare - Four-Pillared Minaret) where

he was reading a press statement protesting the ongoing armed conflict in the urban
spaces of Diyarbakir and the devastation it brought to the historical heritage of the
old city of Sur and in particular to the Four-Pillared Minaret. The perpetrators are still
unknown; the impunity that he fought against his entire life is now protecting his

assassins.

With the resurgence of the armed conflict, the courts had begun to end the
prosecutions of enforced disappearance cases with decisions of acquittal for the
perpetrators. Therefore, Tahir El¢i was relatively restless during the hearing of the
Lice Case—the last one right before his assassination—because despite his ceaseless
efforts and optimism stemming from his meticulous legal work, the court had refused
his demand to have the defendants face the court. El¢ci was known for his kindness

70



TURKEY

and calm attitude during the trials, however, after hearing that his demand was not
met, perhaps for the first time in his life, he told the presiding judge, “we do not like

n o

you and we ask you to withdraw from the proceedings”. “..That judge was not present
in the [next] hearing following his death. During that hearing, the courtroom was
jam-packed with all the victims carrying photos of Tahir El¢i. His photo was placed
on the seat where he normally sat, and the statement he made in that former hearing
was re-read by the lawyers of the victims. Later the court board gave a brief recess to
assess the request to bring the defendant before court. Just as the judges returned

to announce their judgment, a dove entered the courtroom through one of the open
windows. Amazed at the sight, the victims almost believed that it was Tahir Elci
coming to listen to the decision. While the panel of judges announced their decision to
indeed bring the defendant before court, the dove tweeted. Then, flapping its wings,
it flew out the window. Everyone thought that the tweets, surely, must have signified

the approval of he who never missed a hearing, that of Tahir El¢i."
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A photo from “The Disappeared and Missing in Lebanon through the Lense of a New
Generation” exhibition led by ACT (Act for the Disappeared) in 2012, showing work produced by

youth from Lebanese high schools.

ACT tarafindan ytiriitiilen, Libnandaki lise 6grencilerinin tirettigi calismalari gosteren “Yeni
Neslin Goziinden Zorla Kaybedilenler ve Kayiplar” sergisinden bir fotograf.
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An aerial view of the stadium used as an ammunition supply site for the Palestine Liberation
Organization during confrontation with the Israeli. // Filistin Kurtulus Orgiitii tarafindan israil'le
catismalar esnasinda mithimmat ikmal tesisi olarak kullanilan stadyumun havadan goériintisii.

Following a long-lasting armed conflict and the tragic persistence of violence

and serious human rights violations in its aftermath, Lebanon had to deal with a
fragmented, violent and suppressed past. The lack of a structured transitional period,
the long-lasting military and political interventions of its bordering neighbors, the
continuous political instability and the dramatic tenacity of violence after the civil
war constituted a difficult situation. Moreover, the complicated identities of the
perpetrators, ranging from domestic military and paramilitary actors of different
sects to neighboring states and their local proxies, made the issue of dealing with the
past extremely sensitive. The “institutionalized silence”—a notion used by the social
scientist lIosif Kovras to describe the Lebanese case—remained intact for several
decades.! Despite various and continuing difficulties and complexities, the situation
seemed relatively promising during the post-2005 momentum owing to the relentless
struggles of both the families of the disappeared and the domestic non-governmental
organizations, as well as the persistence of different international institutions.

Novel forms of alliances and new types of activisms, it seems, created an expectant

! Tosif Kovras, “Institutionalized Silences for the Missing in Lebanon,” in Grassroots Activism and the Evolution of
Transitional Justice, The Families of the Disappeared (Cambridge: Cambridge University Press, 2017), 129-154.
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momentum for tackling the question of the disappeared and dealing with the tragic
past of Lebanon in the context of the post-2005 momentum. Although this optimistic
momentum has changed nowadays, we believe that an assessment of the efforts that

made such an expectant atmosphere possible is still relevant.?
Background

The Lebanese armed conflict, lasting from 1975 to 1990, occurred as a consequence

of several conflicts between different religious/sectarian and nationalistic/ethno-
political identities. Needless to say, different political affiliations also intensified

the contentions. Increased political and social tensions between the Christian and
Muslim communities of Lebanon were complemented by an escalated internal power
struggle among the political leaders of these communities. The long-lasting issue of
power sharing between Christian and Muslim societies was further complicated with
the rising influence of Palestinian armed groups.? The internal violence coupled with
the military interventions of Lebanon's two neighboring countries, namely Israel and
Syria; the rising influence of the armed Palestinian groups in Lebanon such as the
Palestinian Liberation Organization; the interference of other regional actors such as
Iran, Irag and Saudi Arabia, and finally the interventions of international actors such
as France and the United States of America led to the bloodshed of the civil war and
its violent aftermath.

During the war, while the radical Christian militants mobilized to protect the political
status quo, the oppositional Muslims and members of the political left sympathetic
to the struggle of the Palestinians mobilized to change the existing system which
was interpreted as unfair to the Muslim community; and hundreds of militant groups
engaged in a heated armed conflict.* Pogroms, massacres, extrajudicial executions,
forced displacements, abductions and enforced disappearances were systematically
used by all parties as war strategies and resulted in the death of an estimated 144,240
people. The country's infrastructure and public services were destroyed, the economy

completely collapsed and the political system along with its institutions became

% Several reasons may be cited for the negative change in the optimistic post-2005 momentum such as the
economic crisis, infrastructure crisis, excessive corruption in the political sphere and the Syrian refugee crisis,
which have relegated the issue of enforced disappearances to the back burner. And unfortunately, apart from the
families themselves, there does not seem to be any community or activist movement to address the issue either.
Still, it is important to expose the factors and the conditions that made the post-2005 momentum possible.

® According to the records of the United Nations Relief and Works Agency for Palestine Refugees in the

Near East (UNRWA), Lebanon hosts an estimated 447,000 Palestinian refugees, see: International Center for
Transitional Justice, Living with the Shadows of the Past. The Impact of Disappearance on Wives of the Missing in
Lebanon (Beirut: ICTJ, 2015), 5.

4 Kovras, 133.
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Karantina, one of the neighborhoods that witnessed violent incidents marking the first years of the Lebanese
civil war. Beirut, January 18, 1976.
Liibnan Ig Savagi'nin ilk yillarinin en siddetli yasandig1 bélgelerden Karantina. Beyrut, 18 Ocak 1976.
(Frangoise Demulder)

L

N 't f 1
Relatives of persons missing during the Lebanese civil war gather in Beirut on April 13, 2009 to mark the 34th
anniversary of the outbreak of the war.
Liibnan I¢ Savasi sirasinda kaybedilenlerin yakinlari, savagin baglangicinin 34. yilina isaret eden 13 Nisan
2009'da Beyrut'ta bir araya geldi. (AFP/Ramzi Haidar)
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Thousands of missing faces.
Binlerce kayibin portresi. (AP)

A photo from “The Disappeared and Missing in Lebanon through the Lense of a New Generation” exhibition led
by ACT (Act for the Disappeared) in 2012, showing work produced by youth from Lebanese high schools.
ACT tarafindan yiriitilen, Libnan'daki lise 6grencilerinin lirettigi ¢aligsmalari gosteren “Yeni Neslin Géziinden
Zorla Kaybedilenler ve Kayiplar” sergisinden bir fotograf.
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entirely useless during the war. Approximately 75 percent of the Lebanese citizens
reported that they have personally experienced the armed conflict. During the
first two years of the war, between 1975 and 1977, kidnapping and abductions were
widespread, which in most cases resulted in the disappearance of the victims.®

With the intervention of Syria and Israel, both neighbors of Lebanon and both
occupying a part of the Lebanese territory, the patterns of the abductions and
enforced disappearances changed in the early 1980s. During the war, hundreds of
Palestinians and Lebanese Muslims as well as members of the political left in Lebanon
disappeared into Israeli detention.” Moreover, the Syrian factor also complicated the
picture: Syria not only directly occupied Lebanon and became one of the major actors
of the civil war through its local proxies, but also continued its presence long after the
end of the war. During the period of Pax-Syriana,? “From 1990 until 2005, in tandem
with previous forms of disappearances which did not abate, a new pattern emerged;
massive waves of abductions of Lebanese were carried out by groups controlled by
Hezbollah, with victims transferred to Syrian prisons.™ The fifteen years of war and
its violent aftermath, therefore, created a complicated and complex composite of
victims, perpetrators, accomplices and patterns, which affected the Lebanese society

deeply by propagating strong feelings of fear, insecurity and loss.

Patterns of Crime

According to a report of the Lebanese government, it is estimated that 17,415 persons
were missing or disappeared in Lebanon during the war.® Lynn Maalouf, a renowned
human rights activist in Lebanon, however, finds this number overstated; according

to her, the number would be downsized with a thorough documentation effort

since this figure is based on the reports of the relatives to the police only, without

*ICTJ 2015, 5.

6 Lynn Maalouf, “Enforced Disappearances in Lebanon: A Nation’s Unyielding Legacy,” Report drafted for the
non-governmental organization Act for the Disappeared, Beirut, 2009, http://www.actforthedisappeared.com/
sites/default/files/Resource%20Documents/Article_LynnMaalouf ENG_0.pdf.

7 Kovras, 134. The Israeli army withdrew from its 22-year long occupation of southern Lebanon in May 2000.

8 “In May 1991 Lebanon and Syria signed the Treaty of Brotherhood, Cooperation and Coordination, and four
months later, the Defense and Security Agreement, thus in effect setting the stage for what many took to calling
the Pax Syriana in the ensuing years. This stage was marked by increasing repression of institutions and people
who opposed the status quo, until 2005 when the Syrian Army withdrew.” International Center for Transitional
Justice, Lebanon’s Legacy of Political Violence. A Mapping of Serious Violations of International Human Rights and
Humanitarian Law in Lebanon, 1975-2008 (Beirut: ICTJ, 2013), 77.

o Kovras, 135.

1 1CTy 2013, 70.
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any investigative follow-up.* As underlined above, all parties of the war, including
the Lebanese army, Lebanese militias, Syrian forces and their local proxies, Israeli
forces and their local proxies, were involved in enforced disappearances, which were
often perpetrated in coordination between these groups. “Victims—most of whom
were civilians—were abducted at checkpoints, as well as taken from their homes

or from the streets. They were abducted for a variety of reasons: in exchange for
other prisoners; for money or for revenge; and, some observers contend, for the very
purpose of creating internal displacement that separated people along sectarian

lines.™?

Enforced disappearances did not solely occur in the form of abductions, many
individuals were disappeared as a result of mass killings, pogroms and other forms of
armed conflict and were buried in mass graves. According to unofficial reports, some
of the disappeared were later thrown into the sea. Since there has been no official
transition period, or mechanisms of transitional justice, or politics of dealing with the
past, there is no accurate data on the profile of the forcibly disappeared, but according
to an extensive research conducted by the International Committee of the Red Cross
(ICRC) based on a 324 family sample, virtually all missing people were men and a
majority were young when they disappeared.”* Again, according to the same data,
approximately half of the disappeared were married and therefore left behind a wife
and often children. Mostly, they were the breadwinners of the family and 72 percent
were employed at the time of their disappearances. Last but not least, according

to their families, most of them, 82 percent, were civilians and only 16 percent were

combatants.

Lynn Maalouf categorizes the forcibly disappeared into three groups:

1- Individuals disappeared by Lebanese or Palestinian militias, security agencies,
or the Lebanese army (these, however, were also at times affiliated with Israeli
or Syrian forces and may have transferred victims to them). Many of these are
assumed dead.

2- Individuals taken by the Syrian army or its local allies. Many relatives still
hold the hope that some of these are still alive in Syrian prisons, and as a

result the victims are often described as “detainees” rather than missing or

! Maalouf.

"2 Ibid.

13 International Committee of the Red Cross, The Families of People Missing in Connection with the Armed
Conflicts that have Occurred in Lebanon since 1975 (Beirut: ICRC, 2013), 8. “The average age was 28, but
there was a statistical ‘peak’ at 18 years: one quarter of those missing were 18 years old at the time of their
disappearance.”
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disappeared.
3-Individuals taken by the Israeli army or its now dismantled ally, the South
Lebanon Army.*

This categorization is crucial for understanding the differentiated demands of the
relatives of the disappeared and the different organizations they have founded to
disseminate and advocate for these demands. The initial phase of the conflict saw
abductions by all armed groups targeting individuals on the basis of religious or
national identities in order to instill fear among communities and provoke revenge
attacks. In the 1980s, in addition to armed groups, the Syrian, Lebanese and Israeli
armies were also arbitrarily detaining and forcibly disappearing individuals, targeting
mainly the political and military opponents. Between 1982 and 1983 more than 2,000
individuals are believed to have been abducted by militias or were taken prisoner by
the Lebanese army after the Israeli invasion; hundreds were taken prisoner by Israeli
forces and transferred to Israel. Following the Syrian occupation and domination,
the Syrian forces and their local proxies abducted hundreds of individuals, both
during and after the civil war. According to Amnesty International, these cases are of
a complex nature because such detentions are rarely acknowledged by Lebanese or
Syrian authorities and the inquiries made by the relatives of the disappeared to the
Lebanese authorities are reportedly met either with denial or indifference.’® In the
2000s, the release of several abducted Lebanese nationals from Syrian prisons after
very long periods of time, raised the families’ hopes of finding alive their loved ones

who were disappeared by the Syrian forces.”

These different patterns of the crime as well as the different actors who perpetrated
it created a complicated and fragmented situation in terms of addressing the issue
of the disappeared. Thus, as a result of such a fragmented situation, dealing with
the legacy of the forcibly disappeared became utterly challenging. The existence of
different organizations founded by the relatives of the disappeared with different

demands, strategies and methods is yet another result of this complicated picture.

4 Maalouf.

1> Amnesty International, October 1997, “Lebanon: Human Rights Developments and Violations,” accessed
November 5, 2017, https://www.amnesty.org/download/Documents/164000/mdel 80191997 en.pdf.

¢ Ibid.

17 Lebanese Center for Human Rights, Droits Civils et Politiques au Liban en 2012 (Beirut: Lebanese Center for
Human Rights, 2012).
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Forensics training workshop on missing persons in Lebanon held by ICRC in September 2015.

Uluslararas: Kizilhag Komitesi'nin Eyliil 2015te Beyrut'ta Liibnan'daki kayiplarla ilgili yurattigi
Adli Tip Atolyesi. (ICRC/H. Shaaban)

Legal Situation

After the Ta'if Agreement (also known as the National Reconciliation Accord or
Document of National Accord) was signed in 1989, which aimed to provide the

basis for ending the civil war and returning to political normalcy in Lebanon,
important amnesty laws were enacted. However, the return to political normalcy was
unfortunately planned to be implemented through an official oblivion and silence. In
1991, a general amnesty law, namely Law 84 was enacted “imposing a blanket amnesty
on the prosecution of political crimes, or crimes that have a political aspect, provided
they were not committed for personal motive or benefit”.¥ The sole exception of this
blanket amnesty was the crimes committed against political or religious leaders,
which, in a way, created a legal and moral hierarchy among the victims implying

that elite victims were more important than ordinary ones.® Thus, it increased the
legal vacuum surrounding the issue of enforced disappearances. However, different
authors also argued that this amnesty is not applicable for the perpetrators of the
disappearances since the amnesty law exempts the crimes that were committed

B1CTy 2015, 7.
19 Kovras, , 140.
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(Act of the Disappeared)

after the enactment of the law or deemed to be continuous.?® According to this
view, enforced disappearances are outside the scope of this amnesty law since they
constitute continuous crimes.

The amnesty law, therefore, was a crucial factor among other equally
important factors that constructed the scene of oblivion and silence.

Instead of overemphasizing the role of the amnesty law in the context of Lebanon
for the institutionalized silence, one should also take into account other factors

as well. Iosif Kovras provides a more nuanced analysis for scrutinizing the root
causes of the institutionalized silence of Lebanon rather than explaining it solely
through the legal lens of the amnesty law, which in fact, reflects the broader multi-
dimensional institutionalized silence that was being established. The reasons for this
institutionalized silence are: the absence of a minimum level of security due to the
ongoing occupation of Israel and Syria as well as the continuing political instability
and violence; the lack of democratization of state institutions, especially the juridical
apparatus; and the limited presence of international actors for a very long time.
Moreover, Kosif also underlines that the embedded security apparatus of militias
and landlords remained intact in Lebanon after the Ta'if Accords and even flourished

20 Maalouf, and ICTJ 2015, 7.
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following the “transition”» The amnesty law, therefore, was a crucial factor among
other equally important factors that constructed the scene of oblivion and silence.
Iosif Kovras notes that, since the 1980s only approximately 10 families have brought
their cases to the court,? this dramatic data reveals the structural mistrust vis-a-vis

the legal mechanisms that goes beyond the amnesty law.

Another important legal regulation concerning the forcibly disappeared is Law 434
enacted in 1991, which allowed the relatives of the disappeared to legally declare

the disappeared relative as deceased if they had been missing for over four years.
Although Lebanese politicians presented this law as a solution to the matters of
inheritance, marriage and other civil rights issues, most of the families refused to use
this legal remedy since they did not want to declare the disappeared dead without
any proof of death or information about their whereabouts.?

Memorialization Efforts

Firstly, three official commissions of inquiry established during the 2000s should
be assessed since these commissions, although almost all failed and did not have
an impact, reflect the official attempts for dealing with the past and addressing the
disappearances. The first post-war commission, composed exclusively of high-level
security officials with a timeframe of six months, was established in January 2000
to investigate the fate of the missing and kidnapped. The commission declared that
family members had to submit their cases to their local police station, including
information about the missing person and the conditions of the disappearance,
along with the opinion of the station chief regarding the authenticity of the
information. The commission looked at approximately 2,000 cases but it is unclear
whether it actually conducted investigations into the individual cases that had
been submitted; the details of its work were never revealed.* Moreover, when, as
aresult of the strategic litigation process and by decision of the Constitutional
Court the government had to hand over the commission’s files to the families of
the disappeared, it became evident that there were no investigations done into the

individual cases, merely the forms were collected from the families. At the end, the

21 Kovras, 142-143. “In other words, amnesty is an important obstacle for truth recovery but in this case

should not be considered the cause of silence or even the primary challenge to forensic truth’ Instead, it is an
epiphenomenon, a symptom of broader problems of instability, the continued use of violence to resolve conflict
and the limited consolidation of democratic institutions.”

22 Kovras, 146.

2 Maalouf.

#1CTJ 2015, 8.
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commission published a short two-and-a-half-page document, which contained no
information about the victims, the perpetrators, or the conditions surrounding the
disappearances, and presumed all the missing to be dead.” Considering that five
months later, 54 of those presumed dead returned alive from Syrian detention centers,
the commission’s legitimacy was extremely poor.

The second commission was established in January 2001 with a mandate of focusing
especially on those believed to be in Syrian detention centers. Again, its members
were high-level security officials but this time representatives of Beirut and Tripoli
Bar Associations were also present in the commission. With two extensions, the
commission operated for 18 months and investigated a total of 870 cases. Its final
report, initially confidential, was released after the Beirut Bar Association published
some important parts of it.?® And finally, soon after the Syrian army’s withdrawal from
Lebanon, a third and joint Syrian-Lebanese commission was established in June 2005
with the purpose of disclosing the fate of those gone missing after being detained in
Syrian prisons and detention centers. This bilateral commission, also, did not produce

any concrete or significant results and apparently there has been no progress.”

The political pressure, which compelled the Lebanese political nomenklatura

to establish these commissions, stems for the most part from the grassroots
organizations founded by the relatives of the disappeared. There are three major
family organizations in Lebanon: first one is the Committee of the Families of the
Kidnapped and Disappeared in Lebanon (the Committee) established in 1982 with the
main demand for the exhumation and identification of the missing who are presumed
dead. The second one is the Support of Lebanese in Detention and Exile (SOLIDE)
established in 1989 with the main goal of securing the release of the detained/
disappeared from Syrian detention centers/prisons. And the third one is the Follow-up
Committee for the Support of the Lebanese Detainees in Israeli Prisons established

in 1999 with the main demand for the repatriation of the remains of the missing
presumed dead in Israel.® These organizations with different demands, different
positions and sometimes competing solutions, still, managed to establish collaborative
relationships after years of communication and dialogue, with the crucial support of

local non-governmental organizations such as Act for the Disappeared.

25 Kovras, 139.

*1CTJ 2015, 9.

*7ICTJ 2015, 8.

28 Kovras, 136. For an excellent debate and subtle analysis of the positions and relationships of these
organizations see: Kovras, 135-139.
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The efforts of these organizations also backed by the International Center

for Transitional Justice (ICTJ) attained a concrete legal outcome as well. ICTJ
commissioned two Lebanese lawyers to draft a report on strategic litigation and
“based on this report’s recommendations, the families of the victims of enforced
disappearances (represented by SOLIDE and the Committee) filed two motions in
May 2009 before the State Consultative Council, seeking to confirm their right to
know, and compensation for the state’'s non-disclosure of information (based on the
2000 and 2001 commissions of inquiry undisclosed findings).”® As a result of this
effort, on March 4, 2014, the Lebanese State Council, known as Shura Council, ruled
for the annulment of a previous decision that denied the families of the disappeared
access to documents of the investigations; this ruling also acknowledged for the first

time in Lebanese law “the right to know” the truth.®

Moreover, all these continued efforts were influential in paving the way for several
public apologies from different sides. First, in 2008, Abbas Zaki, the first Palestinian
ambassador to be appointed to Lebanon, issued a formal apology on behalf of the
Palestinian Liberation Organization for the harm they had done during their armed
presence in Lebanon. Then, the same year, Lebanese Forces leader Samir Geagea
made a similar statement apologizing for the “errors” made during the Lebanese

war; however, in this statement he made no acknowledgment of the victims or the
violations that had been committed, but rather kept the statement vague and framed
his apology as seeking forgiveness from God. And last but not least, the inauguration
speech of President Suleiman, again in 2008, represented a change in the official
approach of the state as he publicly emphasized his commitment to work hard to
release the prisoners and the detainees and also to reveal the fate of the disappeared.*

Lynn Maalouf claims that the post-2005 period, following the end of the Syrian
presence in Lebanon and the Israeli occupation that had ended five years earlier,
created a new momentum for civil society at large, including the activists and
advocates for confronting the past and the issue of enforced disappearances.

Kovras, on the other hand, emphasizes the post-2008 period as a time marked by the
involvement of international actors. He argues that the support and initiatives of
international non-governmental organizations and different institutions such as ICT],

International Committee of the Red Cross, and Friedrich Ebert Stiftung have been

2 Maalouf.
0 1CTJ 2015, 9.
31 Maalouf.
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instrumental in analyzing other international examples and different aspects of the
struggle of the relatives of the disappeared, and have produced instructive outcomes
and reframed the demands in the context of Lebanon.® The local cooperation among
different grassroots organizations despite their contentious positions, and the
persistent support garnered from international experiences and knowledge seem to

establish an example worth examining, despite the loss of the optimistic momentum.

Individual Story

CONSOLIDATED DRAFT LAW

In 2010, ICTJ commissioned a Lebanese lawyer, who also represented the victims of
the disappeared, to develop a draft law on enforced disappearances in consultation
with a number of pertinent NGOs and families’ organizations® and with the feedback
of international organizations. The draft law proposed to establish a commission to
manage the tracing process of the missing, the protection and exhumation process

of the mass graves, as well as “other matters related to clarifying the fate of the
missing and disappeared in Lebanon”? On the background of this draft law, there

are immense efforts of cooperation among the organizations of the relatives of the
disappeared, as well as strategic thinking on the part of different local NGOs, and
international support. Initially, 17 Lebanese human rights organizations gathered
and drafted a public memorandum demanding the prioritization of the issue of
disappearances, an investigation into the fate of the disappeared based on the official
archives, the exhumation of the mass graves, a comprehensive reparation plan for
the detained and disappeared and their families, and the establishment of a Truth
and Reconciliation Commission with the participation of international experts and

international non-governmental organizations.

The drafting of this law has marked an important process of cooperation and
collaboration among different stakeholders despite their competing and sometimes
contradictory agendas. Even though the positive momentum has changed drastically,
it still is an important initiative that also demonstrates both the possibilities and the
challenges of collaboration. The lack of cooperation among different stakeholders,
which is a global problem that weakens the possible influence of civil society actors,

seems to be partially abated with this collaboration. In 2012 and in 2014, consecutively,

32 Kovras, 150.

33 The draft law was initiated in close consultation with the Committee for the Families, their lawyer, and
SOLIDE.

3 1CTJ 2015, 8.

35 Maalouf.
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two draft legislations were submitted to the Lebanese Parliament. The second one,
submitted in April 2014, was titled Law for the Missing and Forcibly Disappeared in
Lebanon, and was again finalized with the input of the grassroots organizations of
the relatives of the disappeared, other local NGOs and international stakeholders
such as ICTJ. Unfortunately, neither draft was discussed in the Parliament, however,
by April 2015 they had been reviewed and consolidated into a document entitled
Consolidated Draft Law.3® Currently the Consolidated Draft Law is still pending in
the Parliament, however, the mere act of drafting it with the input and collaboration
of such different and historically contentious stakeholders represents a relative
success. Moreover, the contribution of the international organizations is also worth
mentioning. Finally, it is important to note that this process has led to a number of
events, talks, and gatherings which may have an effect on breaking the silence over

the issue of enforced disappearances.
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The Cypriot case illustrates several aspects of the phenomenon of enforced
disappearances in different ways. It is a good example of the deadlock concerning
the issue during the initial years of the conflict when no concrete steps were taken
despite the existence of an international body, the United Nations. Also, it is a good
example of the acceleration in the exhumation and identification efforts backed by
the political will during the 2000s. Moreover, it is an excellent example for observing
more closely the organic paradoxes and dilemmas of the transitional justice paradigm
such as truth versus justice, proper burial versus responsibility and acknowledgment
versus accountability. On the one hand it is the example par excellence of mutual
trust, cooperation and collaboration and on the other hand it is the example that
shows the ambiguities of redress, responsibility and accountability. One may cite it as
the most effective example of reconciliation owing to the depoliticization of the issue
and the success of the exhumation and identification processes, whereas another

perspective may criticize it's over-technical approach lacking in accountability.

Background

Cyprus, which was governed under British rule as per the Cyprus Convention of

1878, was annexed by Britain in 1914. Since then, it has become the scene of different
nationalisms and competing political projects of the two communities on the island,
namely the Greek and the Turkish Cypriots. During the 1950s, the official political
project of the Turkish Cypriots, which made up 18 percent of the total population, was
the partition of the island, taksim; while the political leaders of the Greek Cypriots,
which made up the majority of the population, were supporting union with Greece,
enosis. Following the nationalist and anti-colonialist movements’ armed struggle,
Cyprus declared its independence in 1960 and the Republic of Cyprus was established
based on a power-sharing settlement by the signing of the Zurich and London

Agreements between the United Kingdom, Greece and Turkey.

However, the establishment of an independent republic and its power sharing
agreement did not suffice to relieve the contentions between the political aspirations
of the Turkish and Greek Cypriots. It did not soothe the political tensions between
the “main countries,” namely Turkey and Greece, either. Before the independence, an
organization seeking union with Greece through armed struggle, Ethniki Organosis
Kyprion Agoniston (EOKA) was already founded in 1955. Also, a Turkish resistance
organization, Tiirk Mukavemet Tegkilati (TMT) was established to strengthen the
calls for taksim, the partition of the island between Turkish and Greek Cypriots. On

the one hand annexation with Greece became the main fear of the Turkish Cypriots
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Hundreds of Greek Cypriot prisoners being transferred to Turkey in 1974. Some of the people in this
photograph are listed as “disappeared”. // 1974'te ylizlerce Kibrisli Rum esir Tiirkiye'ye transfer edildi.
Bu fotografta yer alan bazi kisiler “kayip” olarak listelendi. (Lobby for Cyprus)

and on the other hand the predominant influence of Turkey over the island was

unacceptable for the majority of the Greek Cypriots.

In 1963, immediately after the establishment of the Republic of Cyprus, intense inter-
communal violence started between Greek Cypriots and Turkish Cypriots which
lasted almost 11 years. “Between 1963 and 1967, Greek Cypriot extremist paramilitary
groups carried out a number of atrocities, including the abduction of Turkish
Cypriots; after being executed, their bodies were thrown into common graves in an
effort to instill terror and to control Turkish Cypriot villages.™ Also, several Greek
Cypriots were either executed or disappeared during that period. After years of
inter-communal violence, the situation was worsened on July 15,1974 with a coup
détat organized by the Greek Cypriot nationalists for annexation to Greece. A couple
of days later, on July 20, 1974 the Turkish army invaded Cyprus claiming that the
Republic of Turkey was exercising its right to intervene to restore the constitutional

! Tosif Kovras, “Cyprus: The Bright Side of a Frozen Conflict,” in Grassroots Activism and the Evolution of
Transitional Justice, The Families of the Disappeared (Cambridge: Cambridge University Press, 2017), 156 — 157.
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Parliament of Cyprus.
Kibris Parlamentosu.

United Nations Buffer Zone in Cyprus.
Birlesmis Milletler'e ait Yesil Hat, Kibris. (Reuters/Neil Hall)
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Bones of the missing persons are seen in the anthropologist laboratory of Cyprus Missing Persons (CMP).
Kayip Sahislar Komitesinin antropoloji laboratuvarinda kemikler inceleniyor. (AP/Petros Karadjias)

Eleni Kyriakou, mother of 20-year-old Epiphanios Kyriakou who went missing in 1974 during the
Turkish invasion.
1974 Tiirk Istilas sirasinda, 20 yasindayken kaybedilen Epiphanios Kyriakou'nun portresi ve annesi
Eleni Kyriakou.
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order. The Turkish invasion, resulting in the occupation of over 36 percent of the
territory of Cyprus, worsened the situation tremendously and caused a massive
human suffering: over 150,000 Greek Cypriots and 50,000 Turkish Cypriots displaced,
6000 dead and thousands of persons missing. In 1983 a separate state, the Turkish
Republic of Northern Cyprus (TRNC) was established by unilateral declaration and
was extensively criticized and condemned by the international community except for

Turkey which was the only country that recognized the new state.?

The partial lifting of the freedom of movement restrictions by the TRNC in 2003; the
negotiations of a UN sponsored plan, namely the Annan plan, for a comprehensive
solution—although it was not implemented at the end—; the accession of the
Republic of Cyprus to the European Union in 2004; and the reiteration of the
commitment of the two sides to finding a solution for a bi-zonal, bi-communal
federation declared by the pro-solution leaders of two communities partially
mitigated the contentious situation in Cyprus. In other words, compared to the
extremely rigid political attitudes prevailing over both parties, a process of relative
détente was commenced in the early 2000s. Nevertheless, “Cyprus is a divided island
that since 1974 has been stuck in a stalemate — not at an end of war, but its suspension.
[..] What is more, although the Cyprus conflict is frozen, as though someone has
pressed the ‘pause button, people know that the right trigger, pushing the right
button, might begin the action again.” At first glance, the issue of missing persons
seems to be a crucial exception within the complicated, conflictual history of Cyprus

but a deeper analysis reveals that it also shares the same ambiguities.
Patterns of Crime

According to the data of the Committee on Missing Persons in Cyprus (CMP), the total
number of missing persons in Cyprus is 2002, of this total 1510 are Greek Cypriots

and 492 Turkish Cypriots.® During the period of inter-communal conflict, mostly the
Turkish Cypriots were disappeared, but approximately 40 Greek Cypriots also went
missing.® In this period, the missing were mostly civilians who were taken from their

homes. The second period of the disappearances began immediately after the Turkish

2 Information provided by the timeline drafted in Nikolas Kyriakou and Nurcan Kaya, Minority rights: Solutions
to the Cyprus conflict (London: Minority Rights Group International, 2011), 5.
31

Ibid.

* Rebecca Bryant, “Partitions of Memory: Wounds and Witnessing in Cyprus;,” Comparative Studies in Society
and History 54, no. 2 (2012): 338.

% “Figures and Statistics of Missing Persons,” Committee on Missing Persons in Cyprus (CMP), accessed July 26,
2018, http://www.cmp-cyprus.org/content/facts-and-figures.

® Kovras, 157.
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invasion of the island. This time, mainly the Greek Cypriots were targeted. “In sharp
contrast to the first period when targets were civilians taken from their homes, in the
second period, the majority of the missing were executed during military operations,
usually by paramilitary groups who were settling old scores, often with the support
of Turkish officers.”” The bodies of the missing were buried in mass graves spread
throughout the island.

Relatives of the missing were also subject to other forms of grave human rights
violations, both during the inter-communal violence and in the aftermath of 1974.

In some of the cases, the families of the missing were also forcibly migrated which
escalated the difficulty of the situation. Moreover, there were also cases of sexual
violence against the families of the missing, including sexual harassment and rape
especially during the inter-communal conflict but also after 1974. The issue of sexual
violence was never recognized and constantly ignored by the political authorities of
both communities.®

Considering the small population of the island, the number of the missing reveals
that the problem directly affected a significant part of the Cypriot society. “In a recent
survey, more than a 20 percent of the respondents claimed that a close family member
went missing during the two periods of violence.” The issue of the missing was,
therefore, momentous not only due to its symbolic importance but also its magnitude.
That is why after the establishment of the TRNC, despite the continuous and extreme
political tensions and various issues of controversy, both sides decided to address the
issue of the missing and commenced initiatives to this end earlier on, as compared to
other elements of the conflict.

In 1981, a bi-communal body, the Committee on Missing Persons in Cyprus (CMP) was
established by the leaders of the Greek Cypriot and Turkish Cypriot communities
with the participation of the United Nations. However, the CMP was unable to

exhume any graves and remained almost dormant for more than 20 years “mainly

7 Tbid.

8 Journalist Sevgiil Uludag, who is also an activist struggling for a bi-communal and inclusive reconciliation,
underlines the complete ignorance of the political elite of both communities concerning sexual violence and
particularly rape. See: Oncel Polili, Kuzey Kibris'ta Kayip Kisiler ve Ailelerinin Insan Haklari [Human Rights of
Missing Persons and Their Families in Northern Cyprus](Nicosia: Turkish Cypriot Human Rights Foundation,
2012), 10.

® Kovras, 157.
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due to the lack of bi-communal cooperation and trust.”® The situation eventually
changed and CMP began to exhume burial sites in the late 1990s and accelerated its
work during the 2000s. As of 2018, CMP has opened 1215 sites through excavations
and the remains of 664 Greek Cypriots and 221 Turkish Cypriots have been returned
to their families after identification." The numbers show the important success of
CMP, however, there are ongoing obstacles and controversies concerning its work as
well. The Commissioner for Human Rights of the Council of Europe emphasizes that
an obstacle to the efforts has been “[..] the persistent refusal of the Turkish military
stationed in the north of the island to allow the search for and opening of possible
burial sites located in military zones, and Turkey’s refusal to allow the search for
missing persons from 1974 in the territory under its control or allow access to relevant
military archives.”? It was only in 2015 that CMP was granted authorization to access
military zones, a fact demonstrating the persistent reluctance of the political and

military authorities concerning exhumations and identification.

Legal Situation

The legal situation of the missing in Cyprus unfolds in a complicated context. On the
one hand, the Turkish Republic of Northern Cyprus is not recognized by the Republic
of Cyprus and the partition of the island complicates the issue of the competent legal
authority, on the other hand, the intervention of Turkey aggravates the situation
concerning responsibility given that the majority of the missing was disappeared in
the aftermath of the 1974 military intervention. In this regard, the fact that Turkey
recognizes the jurisdiction of the European Court of Human Rights (ECtHR) has
provided an international legal arena for the claims of the relatives of the missing as

well as the official stakeholders.

The ECtHR was used in different manners in the context of the Cypriot missing
persons. Firstly, the interstate application of the Republic of Cyprus against the
Republic of Turkey to the ECtHR has been of tremendous importance in the legal
scene of the disappeared. In its decision of May 2001, the Grand Chamber found a
continuous violation of the procedural obligation of the Article 2 of the European

Convention on Human Rights (ECHR) on account of the failure of the Turkish

1% Council of Europe Commissioner for Human Rights, Missing Persons and Victims of Enforced Disappearance
in Europe (Council of Europe, 2016), 44.

I Committee on Missing Persons in Cyprus (CMP), accessed July 26, 2018,

http://www.cmp-cyprus.org.

12 Council of Europe Commissioner for Human Rights, 44.
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authorities to conduct an effective investigation into the whereabouts and fate of
missing persons who disappeared in life-threatening circumstances.? Besides, the
court found a continuous violation of Article 5 and considered Article 3 violated

in respect of the families of missing individuals, evaluating that the silence of the
relevant authorities despite the real concerns of relatives may be categorized as
inhumane treatment. “It is worth noticing that the ECtHR did not find that any of
the Greek Cypriot missing persons had actually been detained by Turkish Cypriot
authorities, due to the lack of sufficient evidence in this respect.” After the decision,
the Committee of Ministers supervised Turkey's compliance with it and several
interim resolutions were issued calling on Turkey to ensure effective investigations
and support CMP's work. Finally, with its decision on 12.05.2014, almost 13 years after
its previous decision, the Grand Chamber decided that Turkey was to pay Cyprus
30,000,000 euros (EUR) in respect of the non-pecuniary damage suffered by the
relatives of the missing persons on the question of just satisfaction in the Cyprus
versus Turkey case.’s

Turkish Cypriots also used the ECtHR as a legal instrument to make their claims on
the violation of the right to life (Article 2), prohibition of torture (Article 3), right to
liberty and security (Article 5) and also prohibition of discrimination (Article 14). In
Karabardak v. Cyprus and Baybora v. Cyprus cases it was argued that these violations
were committed due to the fact that the applicants were Turkish Cypriots and
Muslims. These cases, however, were found inadmissible due to the implementation
of the six months rule. In rejecting the application and unanimously declaring it
inadmissible, the ECtHR stated that:

The Court notes that nothing was done by the applicants to bring the alleged
disappearance of the first applicant to the attention of the authorities of

the respondent State in the first twenty five years following the alleged
disappearance. In 1989 they lodged an application with the CMP. The applicants
state that the CMP is not an effective remedy since it has failed to carry out
any credible investigation into the alleged disappearance. However, they
waited another twelve years before lodging their application with the Court.
The applicants have not explained why they waited such a long time before

13 Nikolas Kyriakou, “Enforced Disappearances in Cyprus: Problems and Prospects of the Case Law of the
European Court of Human Rights,” European Human Rights Law Review 2 (2011): 191.

" Ibid..

15 The Grand Chamber judgment on the question of just satisfaction in the Cyprus v. Turkey case, dated
12.05.2014. In the same decision the court also held that Turkey was to pay EUR 60,000,000 in respect of the
non-pecuniary damage suffered by the enclaved Greek-Cypriot residents of the Karpas peninsula.
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invoking the assistance of the CMP and, subsequently, before lodging an
application with the Court. [...] For the Court, even assuming that the applicants

had no effective remedies as alleged, they must be considered to have been
aware of this long before 30 October 2001, the date on which they introduced

their application.*

The decisions of the court in these two cases were criticized for having a rather vague
approach. Instead of recognizing the continuous nature of the crime of disappearance,
the court limited itself to a blurred reference point for commencing the six months
rule and argued that this reference point was dated well before 2001. Moreover, these

decisions left the “[..] relatives of other disappeared persons in a limbo state as to

which temporal point was pertinent to their cases.””

16 ECtHR decision dated 22 October 2002 as to the admissibility of Application no. 76575/01 by Liitfi Celul

Karabardak and Others against Cyprus, p. 5.
17 Kyriakou, “Enforced Disappearances;” 192.
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Finally, the case of Varnava and Others v. Turkey is worth mentioning as a case

where the ECtHR reconsidered the conformity of the applications to the six months
rule. The applications in the Varnava and Others case were lodged by 18 Cypriot
nationals who argued that nine close relatives—eight military personnel, one civilian
—disappeared in July 1974 from territories which at that time were under de facto
control of Turkish or Turkish Cypriot forces. With this application, ECtHR discussed
whether the 15-year period between the disappearances and the submission of the
applications should be interpreted as undue delay. “The applicants were able to
demonstrate that the disappearance of their relatives was brought to the attention
of Turkey in Cyprus within a short space of time by the Cypriot Government and the
ICRC. The Court also recognized that it was reasonable ‘in the exceptional situation
of international conflict where no normal investigative procedures were available' for
them to have due regard to the UN (the CMP investigation) and Cypriot Government's
efforts (the four inter-State claims).”® Although the discrepancy between the
decisions handed down in the Turkish Cypriot cases and the Varnava case may be
open to debate, it is obvious that the interpretation of the ECtHR in the Varnava case
is crucial for ensuring that the guarantees and underlying values of the Convention

are protected in a practical and effective manner, as stated in the decision itself.

Unlike other cases in which the perpetrators are mostly state officials, in
the case of Cyprus there are two groups of victims and perpetrators in two
different communities that are still in conflict with one another.

Memorialization Efforts

Iosif Kovras, a researcher focusing on the grassroots movements of the relatives of
the forcibly disappeared, argues that the official relatives’ association of the Greek
Cypriot families, namely the Pan-Cyprian Organization of Parent and Relatives of
Undeclared Prisoners and Missing Persons (the Organization henceforth) is one of
the very few victims' groups with massive political influence over the politicians. It
is a group influential both domestically and internationally and has received much

18 Darren Dinsmore, “Revisiting the Obligation to Investigate Disappearances in Cyprus: An Appraisal of the
Grand Chamber Judgment of the European Court of Human Rights in Varnava and Others v. Turkey;” accessed
June 8, 2018, https://www.academia.edu/28531664/Revisiting_the_Obligation_to_Investigate_Disappearances_
in_Cyprus_An_Appraisal_of_the_Grand_Chamber_Judgment_of_the_European_Court_of Human_Rights_in_
Varnava_and_Others_v._Turkey.

19 Kovras, 159.
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attention globally. Moreover, the Organization has the mandate to frame the problem,
decide on the language of mourning, and shape the relations between the relatives of
the missing and the official authorities. Unlike other cases in which the perpetrators
are mostly state officials, in the case of Cyprus there are two groups of victims and
two groups of perpetrators in two different communities that are still in conflict with
one another. Needless to say, foreign actors such as Turkey and perpetrators from
Turkey are also on the scene, however, this does not alter the fact that the victims

on both sides of the island have been very much supported by their own respective
states.

Having said that, this political support has also meant—to some extent—a political
manipulation and ossified the discourses of the relatives of the disappeared by
incarcerating them into the national hegemonic discourse. This influence of the
official relationships irreversibly marks the tone, vocabulary and form of the
mourning. Paul Sant Cassia emphasizes the importance of the different vocabularies
used by the two sides of the island concerning the missing; it is named and
remembered as sehitler (martyrs) in the Turkish Cypriot context and as agnoumeni
(not-yet-recovered, unaccounted for) in the Greek Cypriot side. According to Sant
Cassia, these choices of words are closely related with the political contexts of the two
sides: the missing of the Turkish Cypriots represent the martyrs for the establishment
of the new republic and are remembered through the frozen sculptures as a sign

of the victory, whereas the missing of the Greek Cypriots represent something
unfinished, a loss not dealt with, and a continuous wound.?

Given the fact that memorialization efforts and grassroots organizations are deeply
shaped by the political situation and the political actors, it was only after a relative
change in the political atmosphere that more inclusive bi-communal memorial
initiatives were established. This process began in the late 1990s within a small circle
in the Greek Cypriot Ministry of Foreign Affairs; a small group of politicians were
convinced of “[..] the need to implement a novel policy on the missing based on two
fundamental tenets: 1) the need to decouple the solution of the issue from political
negotiations for the solution of the Cyprus problem and 2) the need to handle the
cases of the missing citizens of the Republic (both Greek Cypriot and Turkish Cypriot)
transparently.”” Thus, the depoliticization of the issue of the missing commenced in

20 paul Sant Cassia, “Guarding Each Other’s Dead, Mourning One’s Own: The Problem of Missing Persons and
Missing Pasts in Cyprus,” South European Society & Politics 11, no. 1 ( 2006): 119.
21 Kovras, 165.
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Turkish tank from the 1974 Invasion in the Kyrenian Mountains, Cyprus. // Girit Daglari'nda 1974
istilasina ait bir Turk tanki.

the Greek Cypriot society against the backdrop of its earlier over-politicization. On
the Turkish Cypriot side, it was only after the 2000s that the ultra-nationalist and
rigid stance partially changed. Especially Turkey’s accession process to the European
Union and the more pro-solution position of the newly elected Turkish government
in 2003 along with the removal of the strict nationalist Turkish Cypriot politicians
opened up a space of opportunity. The “egoism of victimization” of the Turkish
Cypriot side and the “philanthropy of victimization™ of the Greek Cypriot side,
both instrumentalized in different strategies, were diluted following the shift in the

political arena.

New bi-communal groups of relatives were established in the post 2000s momentum,
such as Together We Can which had a more inclusive approach, a humanitarian and
personal vocabulary instead of an over-politicized one, and a common understanding
of mourning. The initiative was established by the younger generation (children of
the disappeared) who had different perspectives than their parents and were more
open to hear about the pain of the other side. “Briefly stated, their mobilization
aimed at promoting an alternative view of the violent past by drawing on shared
experiences of grief, distress and motherhood across the divide."”? It was only after
the establishment of these relatives’ organizations by the younger generation that
talking to the “other” was not perceived as a betrayal. This bi-communal and inclusive
approach, it seems, has a long way to go within the two communities of Cyprus.

22 Sant Cassia, 122.
23 Kovras, 163.
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Individual Story

THE COMMITTEE ON MISSING PERSONS IN CYPRUS

The story of the Committee on Missing Persons in Cyprus (CMP) reveals the
contradictions of transitional justice in an in-depth manner. CMP is a bi-communal
body established by the leaders of the Greek Cypriot and Turkish Cypriot
communities with the participation of the United Nations in 1981. Following the
establishment of an agreed list of missing persons, CMP’s objective has been to
recover, identify, and return to their families the remains of 2003 persons who went
missing during the inter-communal fighting of 1963 - 1964 and the events of 1974.
CMP however, stayed almost dormant for more than 25 years and began to operate
gradually at the end of the 1990s, and more rapidly during the 2000s.

CMP has three members, two appointed by the Greek Cypriot and Turkish Cypriot
communities respectively, and a third member selected by the International
Committee of the Red Cross and appointed by the United Nations Secretary-
General. CMP also employs a bi-communal forensic team of more than 60 Cypriot
archeologists, anthropologists and geneticists, who conduct excavations throughout
the island and anthropological and genetic analyses of the remains. The main work
of CMP is the exhumation, identification and return of the bodies to their families.
According to its mandate “The CMP does not attempt to establish the cause of

death or attribute responsibility for the death of missing persons. Its objective is a
humanitarian one, bringing closure to thousands of affected families through the
return of the remains of their missing relatives.” The experts cannot inform the
families on the situation of the body/remains of the missing and are bound by strict
confidentiality while performing their work. Between 2006 and 2018, CMP exhumed
1218 individuals, identified 664 Greek Cypriots and 221 Turkish Cypriots and returned
them to their families.

On one hand it is a success story especially considering the stalemate in Cyprus but,
on the other hand, the strict confidentiality concerning both the informants of the
burial sites, who could also be the perpetrators, and the causes of death instigates
deeper queries and hinders further investigation into the truth. Truth seems to be
very partially provided and exhumation and identification is only possible with the

preclusion of legal accountability.? Total depoliticization has made the operation of

24 “About the CMP, Committee on Missing Persons in Cyprus, accessed July 26, 2018,
http://www.cmp-cyprus.org/content/about-cmp-0.
25 Kovras, 172.
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Exhumation of human remains in Cyprus. // Kibris'ta insan kemigi buluntulari igin yapilan kazi. (CMP)

CMP possible but it has also jeopardized the possibility of justice, legal accountability
and deeper political debate. The tension between truth and justice, exhumation
and responsibility, memorial aspects and legal aspects of the missing, it seems, still

remains unresolved.

Selected Bibliography

Bryant, Rebecca. “Partitions of Memory: Wounds and Witnessing in Cyprus.” Comparative Studies in Society
and History 54, no. 2 (2012): 332-360. Sant Cassia, Paul. “Guarding Each Other’s Dead, Mourning One’s
Own: The Problem of Missing Persons and Missing Pasts in Cyprus.” South European Society &
Politics 11, no. 1 (2006): 111-128.

Council of Europe Commissioner for Human Rights. Missing Persons and Victims of Enforced Disappearance
in Europe. Council of Europe, 2016.

Dinsmore, Darren. “Revisiting the Obligation to Investigate Disappearances in Cyprus: An Appraisal of the
Grand Chamber Judgment of the European Court of Human Rights in Varnava and Others v.
Turkey.” Accessed June 8, 2018. https://www.academia.edu/28531664/Revisiting_the_Obligation_to_
Investigate_Disappearances_in_Cyprus_An_Appraisal_of _the_Grand_Chamber_Judgment_of_the_
European_Court_of Human_Rights_in_Varnava_and_Others_v._Turkey.

Kovras, Iosif. Grassroots Activism and the Evolution of Transitional Justice. The Families of the Disappeared.
Cambridge: Cambridge University Press, 2017.

Kyriakou, Nikolas. “Enforced Disappearances in Cyprus: Problems and Prospects of the Case Law of the
European Court of Human Rights.” European Human Rights Law Review 2 (2011): 190-199.

Kyriakou, Nikolas, and Nurcan Kaya. Minority rights: Solutions to the Cyprus conflict. London: Minority Rights
Group International, 2011.

Polili, Oncel. Kuzey Kibris'ta Kayip Kisiler ve Ailelerinin Insan Haklari. [Human Rights of Missing Persons and
Their Families in Northern Cyprus] Nicosia: Turkish Cypriot Human Rights Foundation , 2012

Yakinthou, Christalla. “The Quiet Deflation of Den Xehno? Changes in the Greek-Cypriot Communal Narrative
on the Missing Persons in Cyprus.” Cyprus Review 20, no. 1 (2008): 15-33.

103



ALGERIA




Massive Obstacles to Reckoning with the Remnants
of les années noirs: Impossible Truth, Justice and
Recognition in Algeria




Massive Obstacles to Reckoning with the Remnants of les années noirs:
Impossible Truth, Justice and Recognition in Algeria

During the Algerian Civil War of the 1990s, a vast number of individuals had been
disappeared, one that may only be exceeded by wartime Bosnia. Nevertheless, despite
the immensity of the tragedy, it received relatively very little international attention
and solidarity. Benjamin Stora, one of the most important historians of Algeria, both
of its colonial period and afterwards, argued that the public visibility of a conflict
made it possible for the victims to produce a coherent narrative. Again, according to
him, the Algerian civil war did not have this public visibility and remained mostly

in opacity which blocked the emergence of a coherent narrative of the conflict from
the perspective of the victims. He accentuated the fact that the Algerian civil war
lacked the symbolic and material space of identification and projection. On the one
hand, a state of non-law and on the other hand militants struggling for a theocratic
Islamic state complicated the emergence of a space of solidarity and struggle.
Therefore, according to Stora, the obscurity and blurredness prevailing over the
Algerian disappearances is the perfect example of such opacity:! This chapter may be
read as a humble attempt to shed light on this opacity by looking more closely at the
disappeared of Algeria, at the undesirable victims in other words.

Background

Enforced disappearance as an official strategy is not a new phenomenon in Algeria,
on the contrary, it has historical roots in the colonial past of the country. The French
colonization of Algeria, commenced after a long, tragic and bloody prelude between
1830 and early 1870s, continued for more than a century and lasted until the end of the
Algerian War of Independence in 1962. During the years of French colonization, the
strategy of disappearance had been selectively used by the Organisation de JArmée
Secréte (OAS - French Special Teams of Counter-Insurgency) against members of
anticolonial movements and their various supporters in the context of the Algerian
War —specifically during 1961 and 1962. After gaining independence through the
struggle led by the Front de Libération Nationale (National Liberation Front — FLN),

the Algerian government declared the human loss of the Algerian War as one million.

After independence, the Algerian government followed a statist and authoritative
path relying on socialist policies to guarantee work, housing and social services
through a statist model. In the early 1980s, however, the government of Chadli
Bendjedid commenced a shift toward economic liberalization with severe austerity

measures and persisted on its rigid emphasis on a secular state structure, to the

! Benjamin Stora, La Guerre Invisible. Algérie, années 90 (Paris: Presse de Science Po, 2001), 112.
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Taken during the war of independence of Algeria in 1961, the photo includes Bendjedid, Abdelghani
and Benkhedda. // Bencedid, Abdelghani ve Benkhedda'y: bir arada gésteren fotograf Cezayir
Bagimsizlik Savasi sirasinda, 1961'de ¢ekilmis. (Wikimedia)

detriment of Berber and Islamist identity politics.? Against this background, civilians
began to protest the one-party regime and the ongoing economic crisis with the
massive participation of the Algerian youth, first in Algiers and then in other cities of
Algeria. Unfortunately the army repressed this massive mobilization with a massacre
of civilians in October 1988 resulting in the death of around 500 and injuring 1000.
The period after this massacre, from 1988 until 1991, may be interpreted as the years
of rapid erosion of the one party regime led by the FLN in Algeria.? In 1989, the FLN
passed a number of reforms also allowing for the formation of other political parties.
The Front Islamique du Salut (The Islamic Salvation Front - FIS), which advocates

an Islamic path for the resolution of the country’s economic, political and cultural
problems, emerged from within this context and rapidly mobilizing its supporters

won 55% of the votes in the local elections of 1990.

In 1991, the Bendjedid government declared the end of the one party regime for the
upcoming parliamentary elections in which tens of political parties ran and FIS had
a tremendous victory: winning “a plurality of votes in the first round [it] was on its

2 Jessica Mecellem, “Individual Criminal Accountability After Civil Wars: Enforced Disappearances in Algeria
and Turkey” (dissertation, Loyola University Chicago, 2016),73, accessed September 3, 2018,
http://ecommons.luc.edu/luc_diss/2289.

3 Stora, 15.
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In the Algiers curfew a French soldier keeps his vigil. Algiers, March 1962.
Sokaga ¢ikma yasag sirasinda Fransiz asker sokaga ¢ikma yasaginda nébet tutuyor. Cezayir, Mart 1962.
(Getty Images/Paul Schutzer — The LIFE Picture Collection)
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Families of the disappeared in Algeria. Geneva, May 2017.
Cezayir'de zorla kaybedilenlerin yakinlari. Cenevre, Mayis 2017. (Alkarama)
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Families of victims of enforced disappearance in Algeria hold peaceful protests once a week in Algiers.
Zorla kaybedilen kisilerin yakinlarinin Cezayirde haftalik yirtttigi bariscil eylemlerinden. (Christian Als)

An Algerian woman holds up official papers and photo of a missing relative.
Cezayirli bir kadin kaybedilen yakininin resmi evraklarini ve fotografini kaldiriyor. (Popperfoto/Reuters)
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way to capturing a majority in the National Popular assembly”* with the second
round of the elections. In January 1992, however, the army organized a coup détat
cancelling the second round of the legislative elections, banning and outlawing the
FIS, and declaring a state of emergency that would remain in effect for 19 years. The
ensuing civil war in Algeria lasted between the years of 1991 and 2002. During these
“black years,” les années noires, enforced disappearances implemented by the state
apparatus and abductions implemented by the Islamist resurgent groups became one
of the main strategies of the civil war violence. Before the cancelation of the elections
Islamists had engaged in sporadic acts of violence but in the immediate aftermath

of the coup armed attacks became endemic. The state led by the Haut Comité d'Etat
(Supreme Committee of the State — HCE), responded to the violence with a range of
repressive and violent practices including massive waves of internal displacement
and also “mass arbitrary detention without charge, summary executions, torture of
detainees under interrogation, and ‘disappearances’. The practice of 'disappearances’

soared in the mid-1990s, at a time when political violence was at its peak.™

Last but not least, enforced disappearances were implemented simultaneously with
two other methods: administrative detention and special court trials. After the coup,
thousands of FIS militants and elected FIS officials along with members of other
Muslim groups were interned in tents in the Sahara, there was also tight surveillance
of all the mosques. Although officially closed in late 1995, in these camps more than
9,000 administrative detainees were held in 1992 and several hundred individuals at
different times between 1993 and 1995. Also, in 1995, the special courts established

for trying “terrorism” cases were closed down. “When these courts were eliminated

in 1995 some of the legal provisions governing them were incorporated into Algeria’s
legal codes, such as the extension of the maximum length of garde-d-vue detention in

‘terrorism’ and ‘subversion’ cases from two to twelve days.”
Patterns of Crime

During the 1990s, the disappearances were implemented as part of an official policy
primarily for intimidating and annihilating the “Islamist terrorist” groups. Although
different armed groups such as Groupes Islamiques Armées (Armed Muslim Groups

— GIA) and later on Groupe Salafiste pour la Prédication et le Combat (Salafist Group

* Human Rights Watch, February 2003, Time for Reckoning: Enforced Disappearances and Abductions in Algeria,
16, accessed September 3, 2018, https://www.hrw.org/reports/2003/algeria0203/algeria0203.pdf.

> Ibid.

® Ibid., 17.
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for Preaching and Combat - GSPC) abducted hundreds of individuals, it is widely
accepted that the army, specifically the gendarmerie and the local “self-defense”
groups working in collaboration with the state apparatus and also police officers
were the main perpetrators of the enforced disappearances. Moreover, particularly
after 1994, when the armed rebellion of different Muslim groups intensified and
diversified, members of Département de Renseignements et Sécurité (Department of
Information and Security — DRS) also known as the Military Security became more
active in carrying out enforced disappearances.” Among all the various security forces,
it was the Military Security that acted with a high degree of self-confidence and also
impunity. Moustapha Farouk Ksentini, a human rights commissioner appointed by
President Abdulazez Bouteflika in the late 2001, told Human Rights Watch (HRW)

in an interview that the Military Security is “almost untouchable”.? Perpetrators
primarily targeted individuals who were identified as members or sympathizers of
Islamic groups. According to the report of HRW written in 1998, the arrests took place
mostly at night and were carried out by a mixed group of security forces: military and
police officers, and occasionally members of the local self-defense groups, who arrived
in cars with private license plates. According to the testaments of eyewitnesses
sometimes armored vehicles were also used. “Some members of these forces wore
uniforms and others were in plainclothes. When the police came wearing civilian
clothes, they often wore jackets with a recognizable police insignia. When arresting
someone at home or on the street, they rarely presented an arrest warrant or official
identification. These were reportedly shown more often when the arrest was made at

the person’s workplace.™

In most of the cases, the disappearance of an individual is confirmed by the testimony
of an eyewitness. In some cases, especially the ones committed in small towns and
villages, the eyewitnesses also confirm that they recognized and could name the
individual who took their relative. Although many of the arrests took place at night
when the members of security forces could move with ease, relatives had some
information about the identity of the perpetrators: in some cases they followed the
car and witnessed their entrance to a military facility while in others they noted

the features of the automobile and linked it later on to a security unit or the local

self-defense groups. In most of the cases, especially when the disappeared was

7 Frangois Géze and Salima Mellah, “Algérie: l'impossible justice pour les victimes des années de sang,”
Mouvements 1, no. 53 (2008): 151.

8 Human Rights Watch, 2003,18.

® Human Rights Watch, February 1998, Algeria “Neither Among the Living nor the Dead”: State-Sponsored
“Disappearances” in Algeria, 10, accessed September 3, 2018, https://www.hrw.org/legacy/reports98/algeria2/.
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taken during a raid or a security operation and occasionally also when detained at
checkpoints, the individual was taken under custody with several other individuals,
who later on testified about the disappeared. Also, in a few cases, the families obtained
official documents confirming that their relative was in custody. The vast majority of
the disappearances occurred in the cities that were mobilized around Islamic political
movements and were then hit hardest by the political violence, namely Algiers, Tipaza,
Constantine and Blida. “In some cases, the victim's past political activities or links of
kinship, friendship, or acquaintance with suspected militants provides circumstantial
evidence."°

The exact number of the forcibly disappeared is still unknown yet there are some
estimations. Based on information provided by the Gendarmerie that acknowledged
receiving a total of 7,046 complaints, Human Rights Watch declared that around

7,000 individuals were forcibly disappeared in Algeria between 1992 and 1998."* An
academic work, on the other hand, draws attention to a statement made by human
right activists to a newspaper in 2004, which suggests that the total number of the
disappeared during the civil war in Algeria may be as high as 18,000.2 The Collective
of Families of the Missing in Algeria has collected more than 8,000 testimonies on
forced disappearances in the country.® In any case, the most modest estimation

about the numbers of the forcibly disappeared by state and state sponsored armed
forces is approximately 7,000 individuals. If we add this number to the hundreds of
detainees abducted by different armed Islamist groups, the immensity of the issue of
disappearances in Algeria may be better understood. Although disappearances did not
occur systematically after 2002, the situation is still worrying because of the existence
and continuation of the secret detention centers.*

Legal Situation

During the civil war years, despite the atmosphere of fear, violence and insecurity,
several families tried to use the legal mechanisms for the trial of the perpetrators of
enforced disappearances. However, all their attempts have remained futile. In Algeria,
not a single member of the security forces or their local allies the self-defense groups

19 Human Rights Watch, 2003, 18.

" Ibid., 13.

12 Roman Hagelstein, “Explaining the Violence Pattern of the Algerian Civil War,” Households in Conflict
Network (HICN) Working Paper Series, HICN WP 43 (2008), 17, accessed September 3, 2018, http://www.hicn.
org/wordpress/wp-content/uploads/2012/06/wp43.pdf.

13 “Where are the Missing? Algeria,” International Commission on Missing Persons (ICMP), accessed June 4,
2018, https://www.icmp.int/the-missing/where-are-the-missing/algeria/.

4 Human Rights Watch, 2003, 29
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has ever been tried. Enforced disappearance does not exist as a crime under the
Algerian penal code, therefore, the relatives of the disappeared file their petitions for
the offenses of illegal detention and arrest. The Algerian legal framework provides
two courses of action for the relatives: “Relatives can either seek to have the state
prosecutor’s office in the relevant jurisdiction open a criminal investigation or

they can (..) file a complaint before an investigating judge, who examines the facts
and makes a recommendation on whether to bring charges.”s In most of the cases,
either the plaintiffs who submitted their petitions to the prosecutor’s office or

the investigating judge received no response, or the case remained pending, or the
responsible judge closed the file. The legal apparatus, overall, remained useless for
the relatives of the disappeared; considering its global scale, the shield of impunity in

Algeria was one of the strongest.

Moreover, several amnesty laws had been enacted by different governments. The
first amnesty law known as Rahma law was enacted in 1995 with the pretext of
rehabilitation of the ex-members of the armed Islamist groups. In 1999, after almost
three years of negotiations between the Algerian army and the Islamic Salvation
Army, the newly elected president Abdelaziz Bouteflika enacted another amnesty
law. Accordingly, all citizens not involved in mass killings, sexual crimes and the
bombing of public spaces would be pardoned only for once after deposing their arms.
This new amnesty law, enacted after a referendum and named the Civil Harmony
Law, theoretically, was designed for the citizens who did not commit serious crimes.
However, in practice, very well known warlords benefited from the amnesty and

it became discredited from the perspective of the relatives of the disappeared
immediately.*® Bouteflika, who claimed to have a disappeared in his own family and
used a more balanced language about the disappearances during the initial period

of his office, changed his attitude when the relatives of the disappeared reached him
to protest the amnesty law. He listened to the relatives of the disappeared who were
mostly women and responded: “Forcibly disappeared individuals are not in my pocket.
With your photos in your hands and crying, you are embarrassing me in front of the
whole world."™”

15 Ibid., 46.

16 Nassera Dutour, “Algérie : de la Concorde civile 4 la Charte pour la Paix et la Réconciliation nationale :
amnistie, amnésie, impunité,” Mouvements 1, no. 53 (2008): 146.

7 Ibid., 147.
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Moreover, after these three laws of amnesty, impunity grew stronger than
ever before and pardoning the bad things that happened in the past became
apolitical and moral order in the country.

The last amnesty law dated 2006 was enacted again by Bouteflika after a three years
long campaign which promoted the law as ending the civil war through reconciliation,
appeasement and harmony at the societal level. During the campaign the president
emphasized the importance of reconciliation and forgiveness for a peaceful Algeria,
however, made barely any mention of how to deal with the atrocities of the civil war
period. The new amnesty law, entitled Charter for Peace and National Reconciliation,
foresees an indemnification for the families of the disappeared if the disappeared may
be declared as dead. Relatives of the disappeared criticized this clause stating that

the conditions of the declaration of death are not clear and transparent.’* Moreover,
the charter along with presidential decrees for its implementation institutionalizes
impunity and impedes any legal action against security services, especially including
the DRS, and proposes heavy penalties for anyone who accuses those amnestied

of crimes. Besides, one of the presidential decrees have a clause stating that the

ones who instrumentalize the pain and tragedy of the civil war for humiliating the
Algerian state and its officers will be punished with a prison sentence of three to five
years. The charter, thus, not only institutionalizes impunity par excellence but also
threatens and targets the civil society and specifically the human rights organizations
and their public declarations for dealing with the past.” Finally, the largest armed
Islamist group, Groupe Salafiste pour la Prédication et le Combat (Salafist Group

for Preaching and Combat — GSPC), has entirely rejected the Charter and any sort

of reconciliation based on the charter. The organization, which is known for its ties
with Al-Qaeda, also called for the continuation of the armed struggle against the
regime. That is one of the reasons why, especially after 2007, suicide bombings became
widespread in Algeria again. Moreover, after these three laws of amnesty, impunity
grew stronger than ever before and pardoning the bad things that happened in the
past became a political and moral order in the country. Such an order, in turn, obscures
and once again renders invisible the existence of state violence and the state’s criminal
officers. A statement made by Farouk Ksentini, the human rights commissioner and
head of the National Consultative Commission for the Promotion and Protection of

Human Rights established in 2001, reveals this situation most remarkably. In one of

'® Ibid., 148.
19 Bérangere Taxil, ‘A la confluence des droits : la convention internationale pour la protection de toutes les
personnes contre les disparitions forcées,” Annuaire frangais de droit international 53 (2007): 140.
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”

his addresses in 2006, he declared that the state might be “responsible but not guilty
for the enforced disappearances.?

Last but not least, there are several mass graves in Algeria. However, so far not much
has been done on this issue. Even though several daily newspapers reported the
discovery of mass graves in different cities of Algeria, the official institutions have
remained silent, neither confirming nor commenting on the existence or discovery
of these mass graves. Furthermore, Algerian authorities have failed to disclose their
procedures for preserving evidence and identifying the human remains found

at these sites. Several international human rights organizations and bodies such

as WGEID have asked questions about these mass graves, however, the Algerian
government has yet to make any comment on the issue. Human Rights Watch reports
that in May 2000 it has been informed by the Algerian authorities that DNA analysis,
one of the key tools for identification of the disappeared, was not in use in Algeria.?

Memorialization Efforts

Memorialization efforts in Algeria and the public debate about the official recognition
of the disappearances reveal the subtleties of and insights into the Algerian context.
On the one hand, individuals who were either part of or sympathizers of the Islamist
movements made up the majority of the disappeared, and on the other hand, their
families, the Muslim women who represent these undesirable victims were the
publicly visible figures concerning the issue of disappearances. Moreover, the ones
abducted by the Islamist groups also had competing political positions, however, the
families of the disappeared and the abducted had a number of crucial demands that
were common to all. In other words, the representation of the families as well as the
internal relations of different victim groups were deeply affected by their affiliation
to Islamist movements, both at the national and global scale. The international
prestige and image of the Algerian state remained relatively intact during the initial

years of the 1990s as a state “fighting against Islamist terrorists”.

Several grassroots organizations of the relatives of the disappeared emerged in
Algeria during the 1970s. In line with the global pattern, the first visible activists were
women, the wives and mothers of the disappeared who began to gather together in

the autumn of 1997 after the massive waves of disappearances between 1994 and 1996.

20 Géze and Mellah, 152.
2! Human Rights Watch, 2003, 36.
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During the first timid gatherings the main demand was the trial of the perpetrators,
however, as time went by broader demands for truth and memory also began to be
expressed by these women. In November 1997, IAssociation Nationale des Familles
des Disparus (National Association of the Families of the Disappeared) published

an open letter to the General Mohamed Lamari, the then chief of state, expressing
publicly their demand for justice, truth and recognition.’? Also, during and after

the Secretary General of the United Nations Kofi Annan's visit to Algeria, families

of the disappeared staged weekly sit-ins in Algiers, outside the headquarters of the
National Human Rights Observatory (Observatoire Nationale des Droits de 'THomme
- ONDH), demanding information about the whereabouts of their loved ones. There
were frequent demonstrations held also in Constantine and Relizane.? ONDH was
an organization established in the immediate aftermath of the coup détat in 1992 to
address human rights violations in Algeria, however, it always remained ineffective
and inoperative on the issue of disappearances except for sending short and uniform
letters to the relatives of the disappeared who asked for its help, mostly stating that
there is no information available or that the individual had been abducted by terrorist
groups. Despite these ultimately discouraging conditions, important grassroots
organizations of the relatives such as Somud, Association of the Families of the
Disappeared of Constantine, The National Association of Families of the Disappeared
and SOS Disparus were able to initiate gatherings, make statements and organize
public events even though they did not have legal recognition. Their legal status
remained unclear for many years as they did not receive an official response to their
requests to acquire legal entity status and be recognized as associations. Besides, they
were severely targeted during their peaceful demonstrations, sit-ins and other public

appearances depending on the political tensions of the existing regime.

Despite its cautious tone and refusal to provide a list of the disappeared, ONDH
acknowledged the issue of disappearances for the first time in 1994 stating that
they were receiving hundreds of letters from the relatives of the disappeared. Then,
in 1999, the newly elected president of Algeria, Abdelaziz Bouteflika began giving
speeches and interviews that signified an important shift in the official discourse
on disappearances. First, he admitted that the disappearances represented a huge
problem for the Algerian society, uttered the number of 10,000 as the number of
people who had been disappeared, and added that the state should investigate these

disappearances very meticulously. Secondly, he said that there is a disappeared person

22 Geze and Mellah, 153.
23 Human Rights Watch, 2003, 39.
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in his own family too, thus publicly declaring himself a relative of the disappeared.
And finally, he acknowledged that some of the disappeared might be dead, which
marked the first time an official openly acknowledged this.* Also, the government set
up offices in cities and districts to receive the complaints about the disappearances.
Two factors seemed to oblige the initiation of this discursive and political change: The
will of the government to end the civil war and its predominant violence through a
sort of reconciliation without a full-fledged democratization was an important factor.
And the second factor was the political pressure of international bodies such as the
European Union, international human rights bodies, the United Nations and other
institutions directed at the newly elected Algerian president to handle the issue of
disappearances. Although the steps taken thus far are important they should not be
overemphasized. The Algerian case does not represent an example of transitional
justice, but rather a series of small steps followed by major backlashes and the
restoration of the status quo on the issue of enforced disappearances. Bouteflika was
also an ardent supporter of forgiveness and amnesty for the enforced disappearances
and thus institutionalized impunity of state officials in a meticulous manner.
Moreover, despite his speeches that emphasized the tragedy of the disappearances he
did not take any concrete steps for discussing the legal and political responsibility of
the official institutions, he rather blocked this discussion with different presidential

decrees criminalizing the debates of responsibility, accountability and impunity.

In spite of these circumstances, different relatives’ organizations, namely both the
ones that represent mostly the families of the Muslim individuals disappeared

by the state and the ones that represent the families of the individuals abducted

by Islamist groups were able to cooperate. Collectif des Familles des Disparus en
Algérie (Collective of the Families of the Disappeared in Algeria - CFDA) organized

an international meeting in 2007 against amnesties, impunity and “imposed
reconciliation” with the demand of establishing a truth commission “with the
participation of the organizations of state officers’ victims and victims of terrorism”.
Different organizations representing different forms of disappearances and having
contradictory and even competing political positions were able to act together. It
seems that the continuation of these efforts is the only means through which a space
can be created for a genuine debate on transitional justice.

2 1bid., 42.
% Dutour, 148.
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Individual Story

DISAPPEARANCE OF SALAH SAKER

Salah Saker, a high school mathematics teacher and father of six, was one of the

FIS candidates from Constantine in the elections of 1991.% In December 1991, as a
parliamentarian candidate, he won 44 per cent of the votes and would probably be in
the Algerian parliament if the elections were not cancelled. He was one of the hosts
of the FIS leaders when they visited Constantine. There are three official versions
about the fate of Salah Saker who was arrested at his home on May 29, 1994. Three
years after his arrest, his wife Louisa Bousroual, who had filed a complaint with the
Constantine prosecutor’s office and made other formal inquiries, received her first
official response from the authorities. “It was a police report, dated February 26, 1997,
stating that the judicial police of the wilaya of Constantine had arrested Salah Saker
before turning him over on July 3, 1994, to the Territorial Center for Investigations of
the Fifth Military Region, also known as the Bellevue military center in Constantine.””
Even though it was thus confirmed that he was handed over to the military, the
family's formal complaint produced no results. Since the family had “also filed a case
in a Constantine court asking for the prosecution of the those responsible for Saker’s
abduction,” the investigating judge summoned Saker’s wife to discuss the case on

March 20, 1999, but nothing has been heard from the court ever since.

The second version of his fate came with a letter from the ONDH dated December
10,1998, which was sent as a reply to the family’s complaint dated September 27,1996.
In the letter, ONDH stated that based on the information provided by the security
services, it appears that an unidentified armed group abducted Salah Saker.

The third version came directly from the government in response to Saker’s wife's
petition submitted to the U.N. Human Rights Committee. In the government’s letter to
the UN. Human Rights Committee, it is stated that Saker was:

“arrested in June 1994 by the judicial police of the wilaya of Constantine, who
suspected him of being part of a terrorist group that had committed several
attacks in the region. After questioning him, and having been unable to
establish proof that Salah Saker belonged to the terrorist group being sought,
the judicial police decided to release him from garde a vue and to transfer him
to the military services of the judicial police, to continue the investigation. After
a day-long inquiry, Salah Saker was freed by the military services of the judicial

26 The story of Salah Saker is taken from the Human Rights Watch report dated 2003.
27 Human Rights Watch, 2003, 19.
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police. He is being sought by virtue of an arrest warrant issued against him by
the investigating judge of Constantine, as part of a case involving twenty-three
persons, including the aforementioned, all of whom belong to a major terrorist
network. This arrest warrant is still in effect because Salah Saker remains at
large. He was tried in absentia, along with his co-defendants, on July 29, 1995, by
the Criminal Court of Constantine.

None of the communications received by the Saker family tried to reconcile these
official accounts concerning his whereabouts."®
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Son on yilda akademi ve sivil toplum alaninda yapilan tartigsmalar, zorla kaybetmelerin gecmiste,
ozellikle de 1970'lerde kaldigini diisiindiiriir. Diinyada degisik sekillerde tekrar tekrar karsimiza
cikiyor olsa da zorla kaybetmelerden son on yilda gittikce daha az s6z ediliyor. Zorla kaybetmeler,
gecmise dair bir olgu olarak, dc aha ¢ok 1970'lerde Giiney Konisi diktatdrliiklerinde (¢.n: Brezilya,
Paraguay, Arjantin, Uruguay) siyasi muhaliflere kars: yapilan uygulamalar baglaminda tartisilir.
Ne yazik ki bu alg1 yanilticidir. Zorla kaybetme pratikleri, farkh yerlerde ve zamanlarda, bircok
oriintii ve degisik fail profilinin yani sira siyasi ve hukuki miicadelelerin dogmasina neden
olmustur. Ustelik, bu pratigin maalesef 20. ve 21. yiizyillarda da diinyada yayilmis oldugunu
gorilyoruz. Zorla kaybetme pratigine, hem Organisation de IArmée Secréte (Gizli Ordu Orgiitii

- Fransiz ayaklanma karsit1 6rgiit) tarafindan &zellikle 1961 ve 1962 yillarinda olmak {izere
Cezayir Bagimsizlik Savasi sirasinda anti-kolonyal hareketlere karsi olarak, hem de Cezayir
hiikiimeti tarafindan Cezayir'deki i¢ savas sirasinda farkli Miisliiman gruplarin militanlarina
yonelik olarak yaygin bicimde basvurulmustur. Eski-Yugoslav devletlerinde hem devlet hem
paramiliter 6rgiitler tarafindan etnik temizlik, soykirim ve insanliga karsi suclarin iglendigi

1991 ve 2001 yillar: arasindaki savasta kullanilmistir. 19901arda Tiirkiyede Kiirt muhaliflere

kars1 olarak, Rusyada da 1999 ve 2009 arasindaki Cegen Savasi sirasinda Cecgen militanlara

karsi olarak uygulanmistir:! Zorla kaybedilenlerin yakinlari ve bu konuda ¢alisan sivil toplum
kuruluslarinin iiyesi oldugu bir ag olan International Coalition against Enforced Disappearances
(ICAED - Uluslararasi Zorla Kaybetmelere Karsi Koalisyon), zorla kaybetme sugunun giiniimiizde
Banglades, Hindistan, Mali, Pakistan, Meksika, Kolombiya, Sri Lanka, iran, Sudan, Liibnan, Irak
ve Suriyede islenmeye devam ettigini belirtmektedir.? Dahasi, Guantanamo Hapishanesinde
kristallesen yasadisi tutukluluk hali ve bir tiir zorla kaybetme sayilan olaganiistii ortiilii iade
(extraordinary renditions) gibi ‘terdrle miicadele’ kapsaminda hayata gegirilen yasal ve yasa

dist uygulamalar, zorla kaybetmelerin diger devlet siddeti tiirleriyle beraber, sadece ‘gelismemis
iilkelerde’ degil, ayni zamanda 6zellikle 2001 yi1lindan sonra Amerika Birlesik Devletleri, Birlesik
Krallik ve Almanya gibi demokrasinin kalbi’ olan iilkelerde de gerceklestiginin bir kanitidir.? Bu
nedenle, zorla kaybetmeler ne ge¢miste kalmis ne de sadece dogu ve giiney diktatdrliiklerinde
kullanilmis olan bir uygulamadir. Daha ziyade, kiiresel baglamda modern devletler tarafindan
gerekli gorildiigii takdirde cesitli ‘olaganiistii durumlarda’ egemenligin oldukca spesifik ve

somut bir kullanimi olarak tezahiir eder.

!Jeremy Sarkin vd., Bosnia and Herzegovina, Missing Persons from the Armed Conflicts of the 1990s: A Stocktak-
ing (Sarajevo: International Commission on Missing Persons, 2014); Insan Haklar: izleme Orgiitii, Subat 2003,
Time for Reckoning: Enforced Disappearances in Algeria, 15 Ekim 2018de erisildi, https://www.hrw.org/re-
ports/2003/algeria0203/algeria0203.pdf; Juliet Chevalier-Watts, “The Phenomena of Enforced Disappearances in
Turkey and Chechnya: Strasbourg’s Noble Cause?;” Human Rights Review 11, no. 4 (2010): 469-489; Ozgiir Sevgi
Goral, “Enforced Disappearance and Forced Migration in the Context of Kurdish Conflict: Loss, Mourning and
Politics at the Margin,” (PhD dissertation, UEcole des Hautes Etudes en Sciences Sociales (EHESS), 2017).

2 ICAED Statement on the International Day of the Disappeared,” International Coalition Against Enforced
Disappearances (ICAED), 30 Agustos 2012. 20 Eyliil 20184de erisildi, http://www.icaed.org/home/news-ar-
chive-2012/.

® Pilar Calveiro, “Torture in the heart of ‘democracies;’ (sunum, Symposium On Torture, The George Wash-
ington University, 18 Kasim 2008). 25 Eyliil 2018de erisildi, https://us.boell.org/sites/default/files/downloads/
Calveiro_torture_democracy.pdf.
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Bu caligsma, zorla kaybetme olgusunun éneminin altini ¢izmek, cesitli tezahiirlerini

gostermek, farkh cografi baglamlarda nasil degisiklik gosterdigini anlatmak ve sliregelen
sonugclarina parmak basmak {izere hazirlanan miitevazi bir girisimdir. Bir bagka deyisle, zorla
kaybetmelerin diger 6nemli ve acilen tepki verilmesi gereken insan haklari ihlalleri nedeniyle
bir 6l¢iide unutuldugu giiniimiiz diinyasinda, tiim karmasikligiyla bu fenomenin agirhigini
hatirlatmay: amaclamaktadir. Modern devletlerin egemenliklerinin tehdit altinda oldugunu
hissettigi zamanlarda*, egemenligin hususi ve somut olarak kullanilmasina arag olan zorla
kaybetmeler, degisik ériintiiler izlenerek farkl baglamlarda uygulanmaya devam etmekte.
Artik uygulanmadig yerlerde ise, bu kitabin sonraki béliimlerinde gérebileceginiz gibi, zorla
kaybetmelerin sonugclarina ve etkilerine neredeyse dokunulmamaistir. Bu kitapta Orta Dogu,
Kuzey Afrika ve Kafkasyada meydana gelen zorla kaybetmelere odaklandim. Bu bdlgelerin
secilmesinin birka¢ nedeni var. Bu kitap, Hakikat Adalet Hafiza Merkezi ve Tarihsel Diyalog ve
Gecmigle Yiizlesme Bolgesel Agimin (RNHDP- Regional Network for Historical Dialogue and
Dealing with the Past) Orta Dogu ve Kafkasyada zorla kaybetmeler {izerine ¢alisan sivil toplum
kuruluslari, aktivistleri, akademisyenleri ve taban érgiitleri bir araya getirme ¢abalarinin bir
urini olarak yazildi. Bu ¢abalarin bir parcasi olarak, zorla kaybetmeler tizerinde calisan aktorler
arasinda bélgesel isbirlikleri kurma olasiligini tartismak icin 27-28 Ocak 2017'de istanbulda bir
calistay diizenlendi. Ancak, Orta Dogu, Kuzey Afrika ve Kafkasyadan iilkelerin se¢imi sadece bu
calistayla ilintili degil. Bu kitapta, zorla kaybetme olgusunun cesitliligini ve farkl oriintiilerini
ortaya koyan érneklere odaklanmak istedim. Zorla kaybetme pratigi bazi 6rneklerde etnik

ya da ulusal ¢atismalardan kaynaklanirken, bazi 6rneklerde ise bu pratigin kékenleri otoriter
devletlerin farkh bicimlerinin yapisini géstermektedir. Bu nedenle, secilen her iilke olgunun bir
baska kismini yansitmaya ¢alismaktadir. Son olarak 6nemli noktalardan bir tanesi de sundugum
her vakanin derinligini yansitabilmek adina Hakikat Adalet Hafiza Merkezi olarak yakindan
takip ettigimiz ve sahadan diizenli olarak gilincelledigimiz 6rneklere 6ncelik vermis olmam.

Bu kitapta, hukuki olarak iki farkh kategoriye isaret etseler de hem kayip hem zorla kaybetme
terimleri kullanilmistir. BM Herkesin Zorla Kaybedilmeden Korunmasina DairUluslararasi
Sozlesme'ye gore, ‘zorla kaybetme’ terimi, “(...) devlet gérevlilerinin ya da devletin yetkilendirmesi,
destegi veya g6z yummasiyla hareket eden kisilerin ya da gruplarin gézaltina alma, tutuklama,
kacirma ya da diger herhangi bir bicimde 6zgiirlitkkten yoksun birakmasi ve bu durumdaki bir
kimseyi, 6zgiirlikkten yoksun birakmay1 kabul etmenin reddedilmesi veya kaybedilen kisinin
akibetinin ya da nerede oldugunun gizlenmesiyle, hukukun korumasi disina ¢ikarmasy(...)"”
durumunu ifade eder.’ ‘Kayip ' ise, “uluslararasi ya da i¢ silahli catisma sonucunda haber
alinamayan kisilerle” ilgili olan daha genis bir kategori belirtir. Bu kisi, “asker ya da sivil,
ailesinin kendisinden haber alamadig1 herhangi biridir.” Iki kavram arasinda uluslararasi
insan haklar: hukuku ve insancil hukuktan kaynaklanan hukuki ayrimlar vardir, ancak bu
calismanin amaglari dogrultusunda her iki kategori de bu kitaba dahil edilmelidir. Ornegin,

* Goral, 142.

> Birlesmis Milletler (BM) Herkesin Zorla Kaybedilmeden Korunmasina Dair Uluslararasi Sézlesme, 23 Aralik
2010da ytriirlige girdi, https://treaties.un.org/doc/Publication/CTC/Ch_IV_16.pdf.

6 Uluslararasi Kizilhag Komitesi (ICRC), Missing Persons: A Hidden Tragedy (Geneva: ICRC, 2007), https://shop.
icrc.org/personnes-portees-disparues-une-tragedie-oubliee-2619.html.
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Liibnan, Ermenistan, Giircistan ve Cecenistandaki vakalara baktigimizda bu iki kategoriye

de uyan ornekler buluyoruz. Ayrica, bazi vakalarda kaybedilenlerin yakinlar: ve aile érgiitleri
dahil olmak tizere farkli paydaslarin, bu terimleri degisimli olarak kullandigini gériiyoruz. Son
olarak, Iosif Kovras tarafindan giiclii ve etkili bir bicimde ortaya koyuldugu gibi, bu suctan
etkilenen toplumlarda bu iki kategori genellikle anlamsiz hale gelir. Kovrasa gére, “kaybedilme’
glinlimiizde o kadar jenerik bir terim haline geldi ki genelde hem kayip hem zorla kaybetmeleri
anlatmak icin kullaniliyor.”

Farkli baglamlarda, zorla kaybetme sugu birbirinden farklh 6ériintiiler izler. Bazi unsurlar,
kaybetme stratejisini uygulayan devletin baski ve gii¢ kullanma kapasitesiyle derinden iligkilidir.
Bir baska deyisle, zorla kaybetme vahsetinin sonugclariyla ugrasirken, ilgili devletin giiciine
dikkat edilmelidir, ¢linkii gii¢lil ya da zayif bir devlet olmasi islenen sucun sonuglari iizerinde
kayda deger bir etkiye sahiptir. Ayrica, catismanin baglamy, etnik mi, yoksa etno-siyasi mi
oldugu ya da otoriter bir devletten mi kaynaklandig da zorla kaybetmeler karsisinda aktiiel
durumu etkiler. Catismanin devam edip etmemesi, bittiyse nasil bittigi de zorla kaybedilenlerin
statiisiiniin belirlenmesinde 6nem tasir. Son olarak da ulusasir: kurumlar, ‘yabanci hamiler’

ve uluslararasi ajanslar dahil olmak {izere uluslararasi aktorlerin varlhig: ya da yoklugu, zorla
kaybetmelerin hukuki ve hafizasal statiikosunun sekillenmesinde rol oynar. Fakat tiim bu
farkli 6rneklerde, zorla kaybetme meselesi ve sonuglariyla baga ¢ikma miicadeleleri, ne kadar
siyasetten uzak konumlandirilmaya ¢alisilirsa ¢alisilsin, siyasi duruma ve konjonktiire kokten
baghdir.

Her ne kadar 6rnekler arasinda farkliliklar olsa da cezasizlik kalkani arkasinda korunan faillerin
dokunulmazliklar: ve kayitsizliklari ile yerel hukuki mekanizmalarin etkisizligi trajik bir bicimde
benzerdir. Af kanunlari, ¢itkmaza girmis sorusturmalar, beyhude davalar gibi cezasizligin hukuki
mekanizmalari ile kaybedilenlerin ailelerini sindirmek iizere kullanilan taktikler her érnekte
yaygindir. Bircogunda, failler sadece delinmez cezasizlik kalkaniyla korunmakla kalmayip, siyasi
partilerde yiiksek konumlar verilerek ya da cesitli giivenlik ve istihbarat birimlerinde énemli
pozisyonlara getirilerek, devlet aygitinin bir parcasi haline getirilmistir. Faillere yapilan bu
muamele zorla kaybetme sucunun temel 6zelligini ortaya ¢ikarir: bu sug éziinde ve siki sikiya
devlet aygitina ve modern ulus-devlet yapisina baghdir.

Pek cok baglamda ortak olan bir baska ¢arpici nokta ise, zorla kaybetmelere kars: yiiriitiilen
miicadelede kadinlarin 6nciiliigii ve hakimiyetidir. Kaybetmenin ardindan hem kisa hem
uzun vadede, eslerin ve annelerin performanslari, eylemleri ve hareketleri miicadeleye yon
verir. Her iilke i¢in kesin rakamlar bulunmasa da ¢ogunlukla erkeklerin zorla kaybedildigini
biliyoruz. “Cinsiyet analizi yapan arastirmalar kaybedilenlerin yaklasik ylizde 70 ila 94'linlin
erkek oldugunu dogrular.” Kaybolmadan sonraki adalet miicadelesi, ailenin ekonomik ytiikij,

7 Josif Kovras, introduction to Grassroots Activism and the Evolution of Transitional Justice, The Families of the
Disappeared (Cambridge: Cambridge University Press, 2017), 14.

8 Polly Dewhirst and Amrita Kapur, The Disappeared and Invisible. Revealing the Enduring Impact of Enforced
Disappearance on Women (New York: International Center for Transitional Justice (ICT]), 2015), 4, https://www.
ictj.org/sites/default/files/ICT]-Global-Gender-Disappearances-2015.pdf.
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yas tutmanin sembolik rolii gibi materyal ve duygusal bircok vazifenin cinsiyet temelli bir is
bolimiiyle esas olarak kadinlarin gorevi haline geldigini biliyoruz. Kadinlarin deneyimleri
sadece kaybedilme sonrasinin degil, sucun spesifik olarak islenme seklinin ve ériintiilerinin
anlasilmasi konusunda da yardimci olur. Zorla kaybetmelere cinsiyet lensiyle yaklasan bir
perspektifin syleyecek cok seyi vardir. “Kaybedilenlerin eslerinin deneyimlerinin karmagsikligi
ve ¢ok katmanhligy, insanlarin agir hak ihlallerine ya da yogun devlet siddetine maruz kaldig1
zamanlarda verdikleri yanitlara da bagka bir gézle bakmamizi saghyor. Farkl kadinlarin farkh
yanitlarini gérmemizi saghyor; kadinlarin yasa, egitime, deneyime, etnik kékene, siyasi aidiyete
bagli olarak aslinda birbirlerinden nasil farkl tecriibeler edinebilecegini goriiyoruz. Dolayisiyla
agir insan hakki ihlallerinin yarattig: tahribati nasil giderebilecegimizi tartisirken bu ¢ok farkli
deneyimlerin hepsini iceren bir dil kurmak gerekiyor.”Bununla beraber, zorla kaybetmelerin
cinsiyetlendirilmis yonlerine odaklanan ¢alismalar, her ne kadar son on yilda artmis olsa da
hala literatiiriin ¢ok kiiciik bir azinligini olusturmaktadir. Bu ¢alismada, kadinlarin sivil toplum
kuruluslar: ve taban orgiitlerdeki hafizalastirma cabalarini ve hukuk miicadelelerini tasvir
ederken, zorla kaybetmelerin cinsiyete dayali boyutuna dikkat cekmeye ¢alistim.

Zorla kaybetmeleri unutturma ve hafizalardan silme akimiyla miicadeleye odaklanan alanin
bir baska yonii ise, akademi ve sivil toplum kuruluslarinda bile var olan, is béliimii eksikligi
ve parcalanmigliktir. Bir bagka deyisle, sivil toplum kurulusu raporlarinin, akademik ve cesitli
aktivist inisiyatifleriyle hazirlanmigs ¢alismalarin varligina ragmen, hala akademik kurumlar,
uygulayicilar ve aktivistler arasinda yakin bir igbirligi oldugunu séylemek miimkiin degil.
Zorla kaybetmelerin cesitli yonlerine odaklanan hukuki, antropolojik, etnografik, teorik ve
sosyolojik daha ¢ok calisma yiiriitiilmesine ve sivil toplum kuruluslari, aktivist ve taban
orgiitlerinin ilgili raporlari ile dékiimantasyon ¢alismalariyla siirekli bir diyaloga ihtiyacimiz
var. Bu tiir bir isbirligi, meseleyi farkl aktérlerin glindeminde tutmak, konu hakkindaki bilgimizi
derinlestirmek, yeni miicadele yéntemleri gelistirmek ve zorla kaybetme sucuyla miicadele
etmek icin daha genis bir ittifak olusturmak icin elzemdir.

Zorla kaybetme; gbrme ve gériinmez olma, bilme ve bilmeme, gizli kapaklilik ve arsiz
yaygaracilik gibi 6zgiil diyalektiklerin bir arada var oldugu ¢ok 6zel bir devlet siddeti bicimidir.
Bir baska deyisle, kaybetme pratigi, 6yle ya da boyle, 6zel bir gizlilik ve goriiniirliikk diyalektigi
icinde gerceklesir; tiim detaylarina vakif olunmasa da, kayip yakinlar: dahil olmak {izere herkes
bir felaketin meydana geldigini bilir. “Zorla kaybetme stratejisine 6zgii gizlilik ve goriiniirliik
diyalektigine gore, yakinlari kaybedilen kisinin gézaltina alindiktan sonra sorgu sirasinda

feci bir iskenceye maruz kaldigini biliyordu.”® Bu diyalektige ragmen, cogunlukla kadinlardan
olusan kayip yakinlari, sevdiklerini aramaya devam etmis, sayisiz hukuk kurumunun kapisini
calmisg ve cesitli hafizalastirma cabalariyla farkl sadakat eylemleri gerceklestirmistir. Onlar
sadece magdur ya da davaci degil, ayni zamanda siyasi 6znelerdir. Gézdaglari, tutuklamalar

ve iskencelere gégiis germis, karsilastiklar: bircok ekonomik zorluga ragmen ailelerini

bir arada tutmus ve son derece diisman siyasi ortamlarda bile taleplerini tekrar ve tekrar

® Ozlem Kaya and Hatice Bozkurt, “Fotografi Kaldirmak” Esi Zorla Kaybedilen Kadinlarin Deneyimleri (istan-
bul: Hakikat Adalet Hafiza Merkezi, 2014), 12.
1 Géral, 142.
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dillendirmisglerdir. Tekrar tizerine kurulu bu performatiflik, cogu zaman somut sonugclara
ulagmasa da, kendi icinde bir hayatta kalma, direnme ve umut eylemidir. Umudun sadece tekil
ve dramatik bir kahramanlik eyleminde viicut bulmadiginy, giinliik hayatta direnc ve sebat
gostermek icin siirekli sarfedilen ¢abalarda da somutlastigini unutmamak gerekir. “Bu sekilde,
umut mutlaka gelecekteki iyiligi degil, 6ncelikli olarak makul bir hayat yasamak i¢in sebat
gbstermeyi hedefler.™

Bu kitap bize oldukca zor siyasi kosullarda “makul bir hayat yasamak i¢in sebat géstermeye”
ilham veren, yiireklendiren ve gili¢lendiren iki aktore ithaf edilmistir. Bunlardan ilki su an

vefat etmis olan, Tahir Elci; digeri ise Cumartesi Anneleri/insanlar1'dir. Tahir Elgi, diger seylerin
yani sira, zorla kaybedilenlerin yakinlarinin yasal temsilcisi, yerel ve ulusasiri diizeyde zorla
kaybetmelere kars1 hukuki miicadele hareketinin kurucularindan biri, hem ulusal mahkemelerde
acilmasini sagladigi hem de Avrupa Insan Haklar1 Mahkemesi'ne tasidig1 davalarda muazzam
basariya ulasmis taninan bir avukatti. 15 Ekim 2015'te, Diyarbakir Barosu baskani olarak katildig,
CNN Tiirk'te yayinlanan ‘Tarafsiz Bolge' isimli popiiler televizyon programinda, PKK 6rgiitiinii
bir terdr orgiitii olarak tanimlamadiginm belirtmisti. Hakkinda ceza davasi agilmasina yol acan
bu aciklamalarinin ardindan, ana akim gazeteler ve televizyon kanallarinda hedef gosterildi. 28
Kasim 2015'te, giipegiindiiz Sur'da tarihi bir camiin 6niinde Diyarbakirin kentsel alanlarinda
devam eden silahli catismay: protesto eden bir basin aciklamasi okurken 6ldiiriildii. Failleri

hala bilinmiyor. Hayati boyunca miicadele ettigi cezasizlik, simdi kendi suikastcilarini koruyor.
Zorla kaybetmelerin taninmasi ve faillerin adalet 6niine ¢ikarilmasi i¢in durmaksizin miicadele
eden kay1p yakinlari ve insan haklari aktivistlerinden olusan Cumartesi Anneleri/Iinsanlari

ise, 1995ten beri her cumartesi Beyoglu, istanbulda herkesin bildigi ve oldukca popiiler olan
Galatasaray Lisesi 6nilinde sessizce oturuyor ve fotograflarini ellerinde tutuyor. Polis siddeti ve
siyasi baskilar yiiziinden zaman zaman ara vermek zorunda kalinan bu oturma eylemleri, kisa
siire 6nce Istanbul Valiligi tarafindan yasadisi ilan edilmesine ragmen, mesruiyetini giiclii olarak
koruyor. Sadece bir sivil inisiyatif olarak degil, ayn1 zamanda kalic1 bir siyasi aidiyet, sadakat ve
umut eylemi olarak, 1srarlari, baghliklar: ve direncleri son derece ilham verici. Bu kitap, iste boyle

bir umuda adanmigtir.

" Jarrett Zigon, “Hope and Waiting in Post-Soviet Moscow;” in Ethnographies of Waiting: Doubt, Hope and Un-
certainty, eds. Manpreet K. Janeja and Andreas Bandak (London, New York: Bloomsbury Academic, 2018), 71.
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Etnopolitik kaygilar ve bitmeyen acimasizlik: Biitiin bu insanlar
boylesi kiiciik bir yerde nereye kayboldu?

Cecenistan'da kaybolanlarin trajedisi, neredeyse tamamen yok sayilan ve failleri tam anlamiyla
cezasiz birakilan kayiplarin muazzam 6lcegi diisiiniildiigiinde, Kafkasya bolgesindeki otoriter
rejimler ve etnopolitik catigmalarin icyiiziine 151k tutar. Rusya Federasyonunun resmi
durusundaki ilgisizlik, herhangi bir tanima, hesap verme ve telafi politikasinin yani sira, siyasi
liberallesme, demokratiklesme ve hukukun tistiinliigiinii tesis etmeye yonelik egilimlere karsi da
kat1 bir 1srarcilik sergiliyor. Bu icinden ¢ikilmasi gii¢ durum, ne yazik ki kayip ailelerinin hakikati,
adaleti ve hafizayi arayislarinda, yalnizca Kuzey Kafkasya boélgesinde degil, daha genis kiiresel
baglamda yasadiklari zorluklar: miikemmel bir bicimde ortaya koyuyor. Ayrica, ge¢miste yasanan
vahsetin, bununla geregince yiizlesilip, hesaplagilmadiginda mutlaka tekrarlandigin ve trajik izler
biraktigini bir kez daha kanithyor.

Arka plan

Rusya Federasyonu, Aralik 1994'te Cecenistan’in bagkenti Grozni'yi, bagimsizligini ilan etmis olan
Cecen Ickerya Cumhuriyeti tizerinde siyasi ve askeri kontrol saglamak amaciyla isgal etti. Gecen
askeri birlikleri, bu isgale karsi isyan ederek Aralik 1994'ten Agustos 1996'ya kadar savast. Birinci
Cecen Savasl, donemin Bagkani Boris Yeltsin ile Cecenistan'in se¢ilmis Bagskani Aslan Mashadov
arasinda, May1s 1997de imzalanan baris anlagmasiyla sonlandi. Anlasma, ne yazik ki uzun siirmedi
ve silahli catisma, Rus yetkililerin iddialarina gére, “Kuzey Kafkasyali teroristler” tarafindan
planlanip hayata gecirilen Rusyadaki apartman bombalamalar: sonrasi yeniden basladi
Cecenistan’in ikinci askeri istilaya ugramasi, “terérizme karsi” bir operasyon olarak tanimlandi ve
Terérizmle Miicadele ve Rusya Federasyonu'nun Miidafaas: Yasasi'na dayandirildi. fkinci Cecen
Savasl, Agustos 1999 ile Nisan 2009 arasinda, neredeyse on yil boyunca devam etti ve yalnizca
Cecenistan topraklarini degil, Kuzey Kafkasyadaki komsu bolgeleri de etkiledi.

Ne birinci ne de ikinci Cegen savaslarinda, ¢catismada 6lenlerle ilgili kesin bir say1 bulunmaktadir.
Cesitli tahminlere gére, ilk Cecen savasinda on binlerce sivil yasamini kaybetti. kinci Cecen
savasinda durum daha da kétiiydii. Farkh tahminler, 6li sayisini yaklasik 25.000 olarak
belirtmektedir. Bu insanlarin ¢cogu, sehir ve kdylerin havadan bombalandigi ilk aylarda yagamini
kaybetti. Oliimlerden bazilari silahli gatigmalar sirasinda gerceklesirken, askeri operasyonlar
sirasinda giivenlik giicleri tarafindan gézaltina alindiktan sonra 6ldiriilenler de oldu.

Insan Haklar izleme Orgiitiiniin raporlarina gére, her iki Cecen savasinda da agir insan haklari
ihlalleri gerceklesti; bunlar1 hem Rusya Federasyonu giicleri hem de Cecen silahl kuvvetleri
gerceklestirdi. Ote yandan, Rusya Federasyonu ile onun tarafindan kontrol ve himaye edilen
Cecen giiclerinin gerceklestirdigi agir ihlal sayisi, Cecen silahli kuvvetlerininkinden yiiksek
goriinmektedir. Iskence, dayak ve fiziksel siddet; cinsel siddet ve tecaviiz ile evlere ve yasam
alanlarina keyfi olarak el konmasi ve yagmalanmasi gibi, yaygin siddet ve k6tii muamele ¢cok
biiylik 6lcekte, ciddi insan haklari ihlallerine yol act1. Binlerce insan askeri operasyonlar ve devam
eden silahl1 catismalar sebebiyle zorla gog ettirildi ve Cegenistanin disinda, yerinden edilmis
halklar olarak yasamlarini siirdiiriiyor.
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Zorla kaybetmeler, Cecen savaglari sirasinda genis kapsamda gerceklestirilen en carpici agir
insan haklari ihlallerindendir. insanlarin zorla kaybedilmesi, askeri miicadeleyi bastirma
amaciyla Rusya Federasyonu tarafindan sistematik bir strateji olarak kullanildi. Silahl Cecen
gruplara tiye oldugu siiphelenilen kisiler ve onlarin aileleri hakkinda bilgi alma bahanesiyle
binlerce insanin tutuklanmasi, Cecenistan'daki kirli savag sirasinda gerceklesen siradan,

yaygin ve sistematik bir pratik haline geldi. Uluslararasi Af Orgiitiiniin raporlarinda, “Iisleri
Bakanligi'na gore, Cecenistanda 2000 yil1 yazinin sonunda 15.000 kisi savasla ilgili olarak
gbzaltina alindi.™ diye belirtilmektedir. Bu rakam, 6zellikle savasin son bes yilinda artan siddetin
etkisiyle carpici bicimde yiikseldi: binlerce insan silahli Cecen gruplariyla ilgili sorgulanmak
uzere gozaltina alindi. Bazilari, ne yazik ki asla geri donmedi.

Sug Oriintiileri

Cecen savasi sirasinda zorla kaybedilen insanlarin sayisiyla ilgili kesin bir veri bulunmuyor.
Bir Rus sivil toplum kurulusu olan Memorial insan Haklar1 Merkezi, 1999'dan bu yana kacirma,
keyfi gozalt1 ve tutukluluk olarak ifade ettikleri siiregler sonrasinda, cogunlugu erkeklerden
olusan, ama aralarinda kadin ve ¢ocuklarin da oldugu, 3000 ila 5000 aras! insanin Cegen
Cumbhuriyetinde kaybedildigini tahmin ediyor. Bu sayidan daha yiiksek baska tahminler de
bulunuyor. Cecenistan’in genisligini (15.000 km2) ve cumhuriyetin toplam niifusunu diisiiniirsek
(1.200.000), kaybedilenlerin korkutucu boyutu daha da goriiniir hale geliyor. Cecenistanda
neredeyse her hane, zorla kaybetme olgusundan etkilenmis durumdadir. Bir kayip yakinin
carpic1 bicimde ifade ettigi gibi: “Insan béylesi kiiciik bir yerde bu kadar insanin nereye gittigini
merak ediyor.” Ayrica, catigsma siiresince, 6zellikle 2003 sonrasi, zorla kaybetme ve kagirmalarin
da dahil oldugu agir insan hakki ihlalleri Kuzey Kafkasyanin diger yerlerine, 6zellikle de
Ingusetya ve Dagistana sicradi.

Insanlar benzer birtakim yollarla gézaltina aliniyor ve sonrasinda kayboluyordu. Ozellikle
temizlik operasyonlari, zorla kaybedilmelerin hayata gecirilmesi bakimindan ¢cok 6nemliydi. Rus
askerleri, Cegenistanda ev ve isyerleri arandig1 sirada, kdy ve kasabalarin abluka altina alindig:
temizlik operasyonlarini gerceklestiriyordu. iddialara gére, amacg silahlara el koymak ve Cecen
isyancilari saklandiklari yerlerde yakalamakti. Bu sebeple kaybedilenlerin ¢ogu ya biiyiik capli
temizlik operasyonlari sirasinda goézaltina alinmis veya kacirilmig ya da belirli bir hedefe yonelik
temizlik operasyonlar1 ve 6zel operasyonlar sirasinda kaybolmuslardi.? insanlar ayrica kontrol
noktalarindan ve yollardan, gece baskinlari sirasinda evlerinden ve ayrica tutukevleri ve polis

merkezlerinden gozaltina aliniyordu.

! Uluslararast Af Orgiitii, Russian Federation: What justice for Chechnya’s disappeared? (Londra: Uluslararast Af
Orgiitii, 2007), 6.

% “Hedef gozeten temizlik operasyonlari ya da 6zel operasyonlar —ki bunlarin kapsam tek bir ev ya da kamusal
alandan bir sokagin ya da blogun tamamina uzanabiliyordu—Cegenistan’in biiyiik bir boliimiinde her giin
gerceklestiriliyordu. Insan Haklar1 izleme Orgiitii tarafindan belgelenen 113 “kaybolma” vakasinin yirmi dérdi
adresnye zachistki ya da hedefli temizlikler sirasinda gerceklesmisti” Insan Haklar1 Izleme Orgiitii, Russia/
Chechnya, The “Dirty War,” i¢inde, Chechnya: Forced Disappearances, Torture, and Summary Executions (Londra:
Insan Haklari Izleme Orgiitii, 2001), 11.
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Federal Giivenlik Hizmetleri (FSB) ve Icisleri Bakanlig, Gecenistan'daki temizlik operasyonlarinin
yani sira, diger “terérizme karsi operasyonlar1” da yiiriitiiyordu. Rusya Federasyonu; Savunma
Bakanli1 birlikleri, Icisleri Bakanhigr'nin silahli giicleri, cevik kuvvet (OMON ve SOBR), FSB
birimlerinin yani sira, sinirh siirelerde ¢alistiklarindan gegici polis olarak da adlandirilan Adalet
Bakanlig1 cevik kuvvetini konuslandirmisti. Ote yandan, 2002 sonrasi catismanin GCecenlesmesi
olarak adlandirilan fenomen gerceklesti. “[Bu], catismay! terérizme karsi bir operasyondan, ‘yerel
giic organlari ve giivenlik yapilarini sivil ve Moskova yanlisi personelle’ giiclendirmek suretiyle,
Cecenistandaki yerel siyasetin takviye edilmesine dogru kaydiran bir hiikiimet politikasiyd1.”
Catismanin Cegenlesmesinin bir parcasi olarak, eski silahli isyancilar resmi olmayan bir af
programi vasitasiyla askeri birimlere dahil edildi. Ikinci savas sirasindaki yeni kaybolmalar,

gece karanhiginda, sabaha karsi kapidan kapiya yapilan gozaltilarla gerceklestirildiginden, insan
haklar: aktivistlerinin gozalti siirecini gézlemlemelerine engel oldu. Boylece, devlet gorevlileri ile
silahli savascilar arasindaki ayrim muglaklasarak, zorla kaybetmelerden sorumlu kisilerin devlet
gorevlisi olarak teshis edilmeleri 6niinde engel olusturdu.

Zorla kaybedilenlerin ¢ogunun bedenleri bulunamamuistir ve binlerce insan, kayith 52 toplu
mezarin oldugu Cecenistan’in dort bir yanindaki isaretsiz toplu mezarlarda gémiiliidiir. Baslica
toplu mezarlardan biri, Cecenistan'daki Rus federal ana askeri iissii yakinindaki Khankalada
bulundu.* Kayiplarin bedenleri, toplu mezarlarda ya da diger bos arazilerde bulundugunda

ise iskence ve k6tii muamelenin izlerini tasiyanlarinin, agir sekilde tahrip edilmis olduklari
gorilityordu.

Hukuki Durum

Hukuki durum olaganiistii zor bir nitelik tasirken, kayip yakinlari bitmez tiikenmez ¢abalariyla
bunun iistesinden gelmeye calisiyor. Rus makamlarin tutumu bu zorlugu ¢ok iyi sekilde
yansitmaktadir: “[...] Bagvuranlarin girisimlerine Rus makamlarin verdigi yanitlar seffafliktan
uzak ve sorumluluktan kacinir nitelikte olup, genelde ellerinde bilgi olmadigini ve talebi bagka
bir birime yénlendireceklerini belirten bir agiklamadan olusuyordu.™ Askeri ve sivil savcilar
arasindaki sonsuz siiriinceme, hukuk sisteminde zorla kaybedilenlerle ilgili karsilasilan

ilk ve en 6nemli sorun olarak gériinmektedir. Bu sorun, ne yazik ki askeri savcilarin kayip
yakinlarina bagvurularini, askeri aygit ve personelle ilgili meselelerde yetkisi bulunmamasina
ragmen, sivil savcilara yapmalari yoniinde devaml talimat vermelerinden dolay! tirmanmistir.
Cecen Cumhuriyeti Aragtirma Komitesi Arastirma Boliimii Baskan Yardimcisi Pagayev'in
hazirladig bir rapora gore, askerler tarafindan islendigi iddia edilen aydinlatilmamais suglarin
sorusturulmasinda siklikla karsilasilan diger sorunlar su sekilde siralanabilir: bilgi bosluklarinin
olaylardan yillar sonra doldurulmaya ¢alisilmast; gesitli giivenlik birimleri ve askeri birimlerin

3 Freek van der Vet, “Seeking Life, Finding Justice: Russian NGO litigation and Chechen Disappearances before
the European Court of Human Rights,” Human Rights Review 13 (2012): 313.

# Uluslararas: Af Orgiitii, Khankala toplu mezarinda bulunan cenazelerin durumunu su sekilde tanimliyordu:
“51 cenazenin ¢ogu sivil kiyafetler igindeydi, bazilarinin gozii bagliyd: ve bir¢ogunun elleri ya da ayaklar: bagly-
d1. Cenazeleri bulunan insanlarin birgogu Rus federal giiglerince gozaltina alinmadan 6nce son kez goriilmiisti.”
Uluslararast Af Orgiitii, 3.

> Joseph Barrett, “Chechnya’s last hope? Enforced disappearances and the European Court of Human Rights,”
Harvard Human Rights Journal 22 (2009): 135.
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arsivlerine erisim saglamada yasanan zorluklar; kayip insanlara dair tek bir veritabaninin
olmamasy; genetik arastirma yiiritemeyen adli laboratuvarlarin yereldeki yetersizligi; askeri ve
sivil sorusturmacilarin yetkileri arasinda ayrim yapmada hukuki gercevenin belirsiz kalmasi;
askeri sorusturmacilarin askerler arasindaki potansiyel sorumlularla ilgili kanit toplamada
zayif kalmas! ve cezai sorusturmalardan sonugc elde edilemeyen bir ortamda kayip yakinlarina
tazminat saglayacak gerekli mekanizmalarin olmayisi.® insan Haklari izleme Orgiitiiniin
raporlari da ¢ok benzer bir durumdan bahsediyor ve sivil savciliklarin gii¢csiiz konumunun,
personellerinin yetersiz olusunun, sorusturma agmada ge¢ kalmalarinin ve bazi durumlarda,
sorusturmayi siirincemede birakmadan 6énce mevcut taniklari sorgulamak gibi en temel
adimlari 6zensizlikten dolay: yerine getirmediklerinin altini ¢iziyordu. Ayrica, askeri aktorler
karsisinda gii¢siiz olan sivil savciliklar, kayip yakinlarina yonelik acimasiz bir tavir sergiliyordu.
Insan Haklar izleme Orgiitiiniin gériistiigii kayip yakinlarinin cogunlugu, savcilik gérevlilerinin
onlar1 dinlemek konusunda ¢ogu kez isteksiz olduklarini, kayip yakinlariyla ilgili hakaretamiz
ifadeler kullandiklarini ya da sorusturmayla ilgili bilgi almak icin gelmeyi birakmalarini
soylediklerini belirtiyordu. Dolayisiyla resmi gérevliler arasinda Rus/Cecen vakasindaki kayip
yakinlarina yénelik yaygin bir kayitsizlik mevcuttu.

Doénemin bagkani Vladimir Putin, Subat 2000'de Vladimir Kalamanov'u Cegenistandaki insan
haklari konusuyla ilgili 6zel temsilcisi olarak atadi. Cesitli insan haklari kuruluslar ve yapilari
bu atamayi, Cegenistandaki insan haklari sicilini temizlemesi yoniinde, Rusyanin {izerinde
giderek artan uluslararasi baskiya karsi bir cevap olarak yorumladi. Kalamanov'un dairesinin
elinde savas sirasinda, iki savas aras1 ddnemde ve 1994-1996 Cecenistan savasl sirasinda
kaybolan kisilerin bir listesi vardi. Aralik 2000 itibariyla 462 kisinin isminin oldugu bu liste,
Icisleri Bakanligi'na génderildi. Bakanlik, Gecenistanda halihazirda baktig 255 vakaya ek olarak
145 yeni arama baslatt1.” Ardindan, 2007 yili sonrasi Baskan Ramzan Kadirov tarafindan Nurdi
Nukhazhiyev'in Cegenistan'in insan haklar: ombudsmani olarak atanmasiyla yeni sorusturmalar
basladi, ama bunlar simdiye kadar somut bir sonug vermedi. Nukhazhiyev, hazirladig:
raporlardan bir tanesinde sunlari séyliiyor: “Cecenistan Savcilig, terérizme kars: operasyonun
[Ekim 1999'daki] baslangicindan bu yana 2826 kisinin kacirilmasiyla ilgili olarak 2027 cezai
sorusturma agmistir. Bu dosyalardan 1873'ii ertelenmis durumdadir; 74'ii ise askeri savciliga

sevk edilmistir.” Nukhazhiyev, terérizm karsit1 operasyonlar sirasinda Cecenistan'da 5000
kisinin kayboldugunu resmi olarak kabul etmesine ragmen, bu sorusturmalarin ¢cogu ne yazik ki
cogunlukla faydasiz kaldi. Nukhaziyev, 30 Agustos 2011de Uluslararasi Kayiplar Giinii vesilesiyle
yayimladigy, bu kabulii de iceren agiklamasinda, bu konuyla ilgilenmesi igin kurumlar arasi tek

bir birimin kurulmasi 6nerisini tekrarladi.

6 Avrupa Insan Haklari Mahkemesi, Aslakhanova ve digerleri/Rusya, Bagvuru Numaralari. 2944/06 332/08
42509/10 50184/07 8300/07, 18 Aralik 2012, paragraf 21.

7 Insan Haklar1 fzleme Orgiitii, Russia/Chechnya, 30.

8 Avrupa Insan Haklari Mahkemesi, Aslakhanova ve digerleri/Rusya, paragraf 20.
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flk grup 6nlem, agir bir caresizlik ve karmasa hissi yasayan magdur ailelerin durumuyla
ilgiliydi. ikinci grup 6nlem ise, sorusturmalarin etkililigi ve cezasizlik sorunuyla.

Avrupa Insan Haklar1 Mahkemesi (ATHM) nezdinde ise durum, yerel hukuki ortama tam bir
tezathk teskil ediyor. Mahkeme'nin gerekcelendirmesi, ATHM'deki ilk dava olan Bazorkina
davasiyla baglayarak, dava konusu olaylardan elde ettigi ikinci derecedeki temel kanitlar
lizerinden, devletin sorumlulugunu belirleme istegine dayaniyordu. Ki bu, Tiirkiye'yle ilgili
ictihadi takiben, ileriye dogru cok biiyiik bir adim teskil ediyordu. ATHM, Rus yetkililerin
Mahkeme ile igbirligi yapma konusundaki isteksizliginin—cezai sorusturmay1 aydinlatacak
belgeleri saglamama—altini ¢izmis ve Cecenistandaki catismanin baglaminin ¢ok erken bir
asamadan itibaren hayati tehlike arz eder nitelikte oldugunu séylemisti.° Her ne kadar zaman
icinde farkh hukuki ayrintilar tizerinden geligseler de, devlet sorumlulugunun benzer bir
gerekcelendirmeyle belirlendigi diger 6ncii nitelikteki 6nemli davalar, Aslakonova, Isayeva

ve 2009 yilindaki bir kaybedilmeyle ilgili olan Turluyeva davalaridir. ATHM temel olarak, Rus
makamlarin zorla kaybetmeler meselesinin iizerine gitmedeki sistematik basarisizligini telafi
etmek amaciyla iki tiir 6nlem belirledi: ilk grup énlem, agir bir caresizlik ve karmasa hissi
yasayan magdur ailelerin durumuyla ilgiliydi. ikinci grup énlem ise, sorusturmalarin etkililigi ve
cezasizlik sorunuyla.® Davalarin cogunu AIHM'e tasiyan —Memorial Insan Haklar1 Merkezi'yle
is birligiyle— Avrupa Insan Haklar1 Savunuculuk Merkezi (European Human Rights Advocacy
Centre - EHRAC) ve Stichting Rus Adalet Girisimi (Stichting Russian Justice Initiative - SRJI) gibi
sivil toplum kuruluslariydi.

Hafizalastirma Calismalar:

Kayip yakini olmak hicbir yerde kolay degil, 6zellikle de Cegenistanda. Sevdikleri hors de combat
kacirilan kayip yakinlar tehdit edildi, déviildii, gbz altina alind1 ve bazi ug 6rneklerde kendileri
de zorla kaybedildi. Uluslararasi Af Orgiitiiniin bir raporunda, en carpici érneklerden biri olarak,
2000 yilinda Rus federal kuvvetleri tarafindan gézaltina alinan ve akabinde kaybolan kocasini
arayan ve Fatime Giseeva takma adiyla anilan bir kadinin hikayesinden bahsedilmektedir. Fatima
Giseevanin emniyetten sorusturma talebinde bulunup, Avrupa Insan Haklar1 Mahkemesine
basvuru yapmasini takiben, kamuflaj tiniformali, maskeli birka¢ asker Mart 2006'da bir sabah

Giseevanin oglunu, Grozni'nin banliydlerinden birinde yer alan evlerinin arka bahg¢esinden

? Juliet Chevalier-Watts, “The Phenomena of Enforced Disappearances in Turkey and Chechnya: Strasbourg’s
Noble Cause?,” Human Rights Review 11 (2010), 483.

19 “Mahkeme, 2000 yilindan itibaren Kuzey Kafkasyada, Avrupa Insan Haklar1 Sézlesmesinde (Avrupa Anlas-
malari Serisi No. 5) tanimlanan madde 2 (yasam hakka), 3 (iskence yasagi) ve 5’in (kisi 6zgiirligii ve givenligi)
ihlalini i¢eren temel insan haklar: ihlalleriyle ilgili, 700’tin tistiinde bireysel sikayet ald1. Sikayetlerin ¢ogu Cege-
nistandand1 ve 1990’larin sonundan 2000’lerin ilk yarisina kadar siiren askeri ve terdrist kargit1 operasyonlarin
yapildig1 zamanlara aitti. [...] 2015 Eylil ay1 itibariyla, bu say1 cogu Cegenistan’la ilgili olmak tizere 225 hitkme
ulagmis ve Rusya’y1 giivenlik giigleri tarafindan gergeklestirilen agir insan haklari ihlallerinden, ozellikle de ya-
sam hakki ve iskence yasaginin ihlalinin yani sira, bu ihlallerle ilgili etkili sorusturma yiiriitme yiikiimliligiini
yerine getirmemekten sorumlu tutmustur” Yakin donemdeki hukuki durumun yani sira “Kashiyev ve Akayeva
ve diger benzer davalar grubu” (“Kashiyev grubu”) olarak bir araya getirilen “klon davalar’in son durumuyla il-
gili daha fazla bilgi igin bkz: Avrupa Konseyi, Parlamenterler Meclisi, Human rights in the North Caucasus: what
follow-up to Resolution 1738 (2010), Raportdr: Bay Michael McNAMARA, Irlanda, Sosyalist Grup, 2016.
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aldi. “Bir bucuk saat sonra yara bere icinde geri dondii ve ¢cok siddetli bir bag agrisi cektiginden
yakindi. Gozlerinden biri kalici hasara ugradi. Annesinin, kocasinin zorla kaybedilmesiyle ilgili
sikayetini geri cekmesini isteyen askerler tarafindan déviildiigiinii s6yledi.™

Cogunlukla kadinlardan olusan kayip yakinlari, zaman zaman Grozninin park, bahce ve
meydan gibi kamusal alanlarinda agik toplantilar ve protestolar gerceklestiriyor. Yakinlarinin
fotograflarini tutarak, Cecen toplumu, devleti ve sivil toplum kuruluslarina Cecen annelerin
acisini dindirmek icin gosterdikleri cabalara destek olma ¢agrisinda bulunuyor. Temel talepleri
ise, sevdiklerinin uygun sekilde defnedilebilmeleri icin kemiklerinin bulunmasi. Sevdiklerini
hala hastanelerin bodrumlarinda, askeri yapilarin etrafinda ve kemiklerini bulmay1 umduklari
diger bos alanlarda ariyorlar. Kayiplarini ararken, ‘[..] sevdiklerini bulabilmeleri i¢in ‘hizmet’
vermeyi 6neren cikar pesindeki aracilara bazen biiyiik paralar 6demek zorunda kaliyorlar.™
Resmi bir onarim vasitasi, tazminat programi ya da kayipla basa ¢ikmaya yonelik biitiinciil bir
yaklasim olmadigindan dolayy, kayip yakinlari bu ¢ikarci aracilarin insafina birakiliyor. Ayrica,
Kadirov'un siyasi vaatlerine ragmen, Cecenistan'in hala kendine ait bir adli tip laboratuvari
yok. Toplu mezarlardan ¢ikarilan kemikler defin icin Cecenistana iade edilmeden 6nce kimlik
tespiti icin ya Moskova'ya ya da Rostov-na-Donu'ya goénderiliyor. Dolayisiyla, resmi bir tanima
ya da onarim c¢abasinin olmadig bir baglamda, hafizalagtirma ¢abalari, kayip ailelerinin diizgiin
sekilde gémiilebilmeleri i¢in, sevdiklerinin kemiklerini edinmeye yonelik talepleriyle sinirh
kaliyor. Kuzey Kafkasyada zorla kaybedilenlerin yakinlari, en temel gereksinimlerden dahi trajik
bir sekilde mahrumlar.

Bireysel Hikaye

ALi VE UMAR MUSAEV

“Sizinki degilse, paranizi geri verecegim”

8 Agustos 2000de bir Rus zirhli personel araci (APC), Gekhi dolaylarinda saldiriya ugrayarak
havaya ucuruldu ve ordu, kdye yonelik bir “temizlik” operasyonuyla bu saldiriya cevap verdi. Bu
operasyon sirasinda, askerler tarafindan takip edilen silahli bir adam, Ali Musaev [1972 dogumlu]
ve Umar Musaev'in [1977 dogumlu] ebeveynleriyle yasadiklari eve girdi ve odalardan birinde
saklandi. Hiikkiimete gore, A. adli adam yasadisi silahli 6rgiit mensubuydu. Askerler makineli
tiifeklerle evi mermi yagmuruna tuttu. O sirada, Musaev kardeslerin yani sira, onlarin iki kiz
kardesi, bir yegenleri ve Musaev'lerin anne ve babasi evdeydi. Musaev kardeslerin iki yasindaki
diger yegenleri, avluda park edilmis bir arabanin icindeydi.

A. ordunun eve attig1 dokuz el bombasi sonucu 6ldiiriildii. Askerler sonrasinda bedenini bir
battaniyeye sardi ve Ali Musaev'in Zhiguli marka beyaz arabasina yerlestirdi. Daha sonra evi
aradilar. O giin kendini iyi hissetmeyen ve yatakta uzanan Umar Musaev'in gozleri baglandi

ve evden ¢ikip yere yatmas! emredildi. Komutanlardan biri olan Binbasi S., Ali Musaev'e ait
olan kimlik ve araba belgeleri ile araba anahtarini aldi. Sonrasinda Ali Musaev zorla arabaya
bindirildi. Umar Musaev ise, plakasi gériinmeyen bir APC'ye konuldu. Her ikisi de gotiiriildiiler.

" Uluslararasi Af Orgiiti, 15.
12 {nsan Haklari Izleme Orgiitii, Russia/Chechnya, 5.

135




Etnopolitik kaygilar ve bitmeyen acimasizlik: Biitiin bu insanlar bdylesi kiigiik bir yerde nereye kayboldu?

Ali ve Umar Musaev'in anneleri Aminat Musaeva, bircok resmi makama basvurmus ve
cocuklarinin akibetini sormus. Bu arada, Musaev'in komsulari, onlara 11 Agustos 2000'de Rus
televizyon kanali NTV yayininda, Ali Musaev'in bedeninin 8 Agustos 2000deki Gekhi “temizlik”
operasyonu sirasinda 6ldiiriilen bir isyanciya ait sekilde gosterildigini sdylemis. Aminat Musaeva,
bunu takiben, sivil savciliga ulasarak onlara o giinkii vurma olayina karisan ordu mensuplarinin
isminin de belirtildigi yayindan bahsetmis. Sivil savcilik miifettisi, ulusal bir kanalda Ali
Musaev'in 61l bedeniyle birlikte gosterilen yiiksek riitbeli askerleri sorgulama yetkisinin
olmadigini séylemis. Aminat Musaeva, ayrica, Khankaladaki askeri iisse girmeyi basarmis. insan
Haklar izleme Orgiitii'ne, savcilik gérevlisinin cok sasirarak kendisine “Kadin! Sen nasil buraya
girdin?” dedigini anlatiyor. Musaeva, ogullarinin durumunu agiklamis ve gérevliye 6l oglunun
yiiksek riitbeli subaylarin elinde oldugu videokaseti izletmis. Ote yandan, {isse bir daha girmek
istediginde kontrol noktalarindan gecememis.

Sonralari bir asker, ogullarinin gémiildiikleri yerle ilgili olarak Aminat ve Alamat Musaev'e
(babalari) bilgi satmay teklif etmis ve her bir ogul icin 5000 ruble (yaklasik 178 USD) istemis.
Fiyat1 her bir ogul i¢in 2000 rubleye (yaklasik 75 USD) indirmeyi basarmislar ve asker onlara
s6z konusu mezar yerinin yakinindaki bir hagla belirtildigi, elle ¢izilmis kiiclik bir harita iletmis

ve sdz vererek “sizinki degilse paranizi geri verecegim.” demis. Insan Haklari izleme Orgiitii

raporunda sonra [Eyliil 2000'de] olanlar séyle tarif ediliyor:

“Musaevler, yerel yonetim, ordu komutani ve savciliga haber verdikten sonra mezar yerine
gitti. [darenin yerel yéneticisi de oraya geldi ve yaninda bir doktorla adli tip uzmani
getirdi. Sonrasinda iki cukur buldular —birinde li¢ cenaze, digerinde ise bir cenaze vardi.
Alamat Musaev, insan Haklar1 izleme Orgiitirne cenazelerin durumunu tarif etti:
‘[Cenazeleri] ancak sonra gérdiim. Mezar acilirken degil. Mezarhiga getirdikleri zaman.
Biiyiik oglum Ali'yi gérdiim ve gérdiigtimde bayildim. Digerleri taninmayacak haldeydi
ciinkii kopekler tarafindan yenmislerdi ve yalnizca kemikleri kalmisti... [Umar’] yalnizca
diglerinden teshis edebildik.™

Dosya, 2001 yilinda, Ali ve Umar Musaev'in aileleri tarafindan Avrupa Iinsan Haklar1
Mahkemesine tasindi. Mahkeme oybirligiyle Avrupa insan Haklar1 Sézlesmesinin 2, 3,5 ve 13.
maddelerinin ihlal edildigine ve Rusyanin kaybolmalar ve cinayetlerden sorumlu olduguna
hiikmetti.

Ek - Kirim ve Ukrayna Baglam

Zorla kaybetmeler ne yazik ki son birkac yildir tekrar giindeme gelmeye basladi. Kirim,

2014 yilinda Rusya Federasyonu tarafindan ilhak edildi ve bunu paramiliter “Kirim mesru
miidafaa” gruplarinin destegini alan Rusyanin askeri miidahalesi izledi. Rusya Federasyonu
Baskani Vladimir Putin, 23 Subat 2014'te, “Kirim'in Rusya Federasyonuna geri déniisii” i¢in
calismaya baglama kararimi aldigini séyledi. Kirim Parlamentosunun dagilmasiyla, Kirim Ozerk

Cumbhuriyeti Yiiksek Konseyi ve Sivastopol Sehri Konseyi, Ukraynadan bagimsiz olacak bir

13 insan Haklar Izleme Orgiitii raporu, Russia/Chechnya. 36.
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devlet (“Kirim Cumhuriyeti”) kurmak amaciyla, Kirim ve Sivastopol'iin bir araya gelecegini ve
eger yaklasan referandumda Kirim sakinleri Rusya Federasyonu'yla birlesme karari alirsa,
Federasyon'la entegrasyon yoluna gireceklerini bildiren ortak bir Bagimsizlik Beyannamesini
benimsedi. Referandum sonrasi 18 Mart 2014'te, Rusya Federasyonu ve “Kirim Cumhuriyeti” bir

“katiim anlasmas1” imzaladi.

Bu baglamda, Kirim sakinleri izerinde Rusya Federasyonu vatandaghigi baskisi ve Ukrayna
taraftari aktivistler, Maydan aktivistleri ve Kiriml Tatar aktivistlere yonelik biiyiik bir siddet
dalgasi bagladi. Bu arada, Kirimli Tatar niifusun 6zerk bir kurumu olan Meclis, destekgilerini
hedefleyen bir baski dalgasiyla birlikte kapatildi. Siyaset sahnesinde zorla kaybedilmelerin yani
sira diger baski, iskence ve kétii muamele bicimleri belirmeye basladi. Birlesmis Milletler insan
Haklar Yiiksek Komiserliginin raporuna gore, ortadan kaybolan ve hala kayip durumda olan
hepsi erkek olmak iizere 10 vaka bulunuyor: Bunlardan altis1 Kirimh Tatar, iicii etnik Ukraynali
ve biri de Rus-Tatar. Bunlardan yedisi 2014'te, ikisi 2015'te ve biri 2016'de kaybolmus. Zorla
kaybedilmeler olgusunun trajik bicimde yeniden gerceklesmesi, devlet suclari ve mezalimiyle
yiizlesmenin, hesap verebilirligi saglamanin hayati énemini bir kez daha ortaya koyuyor ve
dogru bicimde ele alinmadiginda ortaya ¢ikan sonsuz déngiiyli miikemmel bicimde sergiliyor.
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Rakip Milliyetcilikler, Etnik Karsilagsmalar ve
Taninmayan Devletler

Kafkasyada hakim olan ¢atigmalarin bdlgeyi tanmimlayan ve sekillendiren bir dizi 6nemli 6zelligi
bulunuyor. ilk olarak, farkli ve birbiriyle rekabet eden milliyetciliklerin uzun bir gecmise dayanan
tarihsel kékenleri, farkh taraflarin demografik kaygilari ve tarihte sahip olunan topraklara atifla
One siiriilen toprak iddialar1 bu ¢atismalarin temelini olusturuyor. Bu arka planda, farkh aktorler
yeni egemen olusumlarin, diger bir deyisle yeni ulus devletlerin kurulmasina yonelik ayrilikci
taleplerle rekabet ediyor. Ayrica, catismanin gidisatina ve ¢atisan taraflarin durumuna miidahil
olan ve etki eden 6nemli ve giiclii iclincii taraflar da bulunuyor. Ve son olarak, uluslararasi
topluluk tarafindan taninmayan farkl devletler, farkli de facto hiikiimetler de mevcut. Catismalar
uzun duraganlik dénemleri ve zaman zaman yeniden alevlenen diismanlklar sonrasi ¢ikmaza
girmis goriiniiyor. Dolayisiyla zorla kaybedilmeler konusu, ¢oklu aktérlerin oldugu bu ¢ok getrefilli
baglam, birbiriyle rekabet eden talepler ve gesitli siyasi olusumlar icinde ele alinmalidir. Bu arka
plan zorla kaybedilmeler konusunu ele alma ihtimalini felce ugratan ¢ok biiyiik bir engel teskil
ediyor.

Arka plan

Kafkasyadaki otonomi ve ayriliga dair talepleri olan cesitli silahli catismalar Sovyet Sosyalist
Cumbhuriyetler Birligi'nin (SSCB) 1991 yilinda ¢6kiisii sonrasi arttl. SSCB'nin ¢okiisil sonrasi
otonomiden kolektif haklarin ve bagimsiz devletlerin taninmasina uzanan 6z yonetime dair farkl
taleplerle birlikte cesitli etnik gerilimler ve diismanliklar ortaya cikt1 ve bolge tarihsel toprak
taleplerinin yeniden canlanisina tanik oldu. Daghk Karabag sorunu toprak taleplerinden dogan bu
silahli catismalardan biridir. 1992 yilinda, SSCB'nin ¢okiisiiniin hemen sonrasinda Daglik Karabag
bolgesi Azerbaycan ile Ermenistan arasinda gerceklesen yogun bir catismanin sahnesi haline geldi.
Ermenistanla Azerbaycan arasinda tarihsel olarak ihtilafh bir bélge olan Daghk Karabag bolgesi,
Azerbaycan tarafindan yonetiliyordu. Bélgenin etnik kompozisyonundan 6tiirii bélgeyi kendine
ait géren Ermenistan ise bunu giiclii bir sekilde reddediyor ve bélgenin asil sakinlerinin Ermeniler
oldugunu iddia ediyordu. Rekor sayida 6lii, zorla gég, yerinden edilme, infaz ve zorla kaybedilmeye
neden olan silahli catigsma 1992 yilinda bagladi ve 1994 yilina kadar devam etti. “Hala nihai bir
anlasmasi olmayan ¢atigma, temelde iki prensip arasindaki bir ¢catismadir: toprak biitinligi

ve kendi kaderini tayin hakki. Silahli catisma siiresince Birlesmis Milletler Giivenlik Konseyi,

822 (1993), 853 (1993), 874 (1993) Ve 884 (1993) say1li kararlar: alarak Ermenistan ve Azerbaycana

barisl tesis etme, sivilleri koruma ve ¢atisma boyunca isgal edilen yerlerdeki isgali sonlandirma
cagrisinda bulundu. Bu kararlarda Azerbaycan ve bolgedeki diger devletlerin egemenligi ve toprak
biitiinliigii de teyit ediliyordu. Bu kararlarin 6nemli bir kismi hayata gecirilmemistir.” Hankendi/
Stepanakert'in baskent oldugu, Avrupa Konseyinin hicbir iiye devleti tarafindan taninmayan,
fakat Ermenistan’la giiclii siyasi, ekonomik ve askeri baglari olan bir Daghk Karabag hiikiimeti

! Gég, Miilteciler ve Niifus Komisyonu, Missing Persons in Armenia, Azerbaijan and Georgia from the Conflicts
over the Nagorno-Karabakh, Abkhazia and South Ossetia Regions (Avrupa Konseyi: Parlamenterler Meclisi, 7
Mart 2007), 17, http://www.refworld.org/docid/4603b6a72.html,
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etnik Ermeniler tarafindan kuruldu. Ayrica, Gog, Miilteciler ve Niifus Komisyonunun yayimladig:
bir rapora gore “Ermenistan, Daglik Karabag bolgesi ve cevresindeki isgal edilmis yerlerde

askerlerini konuslandirmistir. Catisma sirasinda ¢ogu kayip bu alanlarda gerceklesmistir."

Giircistandaki catismanin iki katmani bulunuyor: Abhazya sorunu ve Giliney Osetya sorunu.
Agustos 1992de baslayan ve 13 ay siiren Abhazya savasi Giircistan hiikiimetiyle etnik Abhazlardan
olusan ayrilikci giicler arasinda gerceklesti. Ana talep, Abhazya niifusunun daha genis bir
otonomiye kavusmasiydi ve Giircistan hiikiimeti bunu reddetmisti. “[..] Temmuz 1993'te imzalanan
ateskes anlasmasi, Sohum'u 27 Eyliil 1993'te tekrar ele geciren Abhazya ordusu tarafindan delindi
ve bu olaganiistii bir Giircii toplu géciline yol acti. 14 Mayis 1994te yeni bir ateskes anlagmasi
imzalandi. Abhazya hicbir Avrupa Konseyi iiye devleti tarafindan taninmamaktadir. Catismadaki
kayiplarin cogu Abhazya bélgesinde yasanmstir.”

Son olarak, Gliney Osetyada, Gliney Osetyalilar ve Giirciiler arasinda 1991 yilinda baslayan
catisma bircok miiltecinin bélgeden kagmasina ve niifusun énemli bir kisminin Kuzey Osetya'ya
gitmesine sebep oldu. 1992de, Giircistan ateskesi kabul etti. “Ayrilikci ‘yénetim' ve Giircii makamlar
tarafindan sinirdas olmayan bolgesel olusumlarda yonetilen —sirasiyla- Giirciilerin yasadigi
topluluklar ile Osetyalilarin yasadig: topluluklar, kayiplar konusundaki bir ¢6ziimii 6zellikle
cetrefilli hale getirmektedir.” Glircii hiikiimeti, Giiney Osetya hiikiimetinin varligina ragmen
Gliney Osetya topraklari iizerinde hak iddia etmeyi siirdiiriiyor. “Giircii hiikiimeti bolgede
[Giiney Osetya] ticareti durdurma konusunda gosterdigi kesintili cabalarina 2004'te basladi ve
Giircistan 2008 yilinda bélgeyi askeri giicle yeniden ele gecirmeye calist1.” Bu sefer, yeni bir Rus-
Giircii catismasi dogdu. Giircistan ve Rusya ile Rusya tarafindan desteklenen Giiney Osetya ve
Abhazya arasindaki ¢catisma 7 ila 12 Agustos 2008 tarihleri arasinda Rusya ile Giircistan arasindaki
iligkilerin kotiilestigi bir ddnemin ardindan gercgeklesti. Catismanin 2008'de tekrar baglamasi

durumu kétiilestirdi ve Giircistanda yeni bir zorla kaybedilme dalgasini baglatt1.®

Zorla kaybetmelerin gerceklestigi bu catismalarin ortak bir 6zelligi, bir egemen devlet

tarafindan resmi olarak taninan de facto hiikiimetlerin varhigidir. Taminmayan bu devletlere
odaklanan akademisyenler, farkl olusumlarin analizini yaparak farkl 6rnekler arasindaki

bazi benzerliklerin altim ciziyor. {lk olarak, bu taninmayan devletlerin hepsi, ev sahibi iilke bu
devletleri tanimadikca, ayrilan bir olusumu tamimayi reddeden yabanci iilkelerin tutumuyla
nitelenebilecek ayrilma karsit1 bir sistematik diismanlikla karsi karsiyadir.” Ikinci olarak,
“taninmayan devletlerin cogu diisiik gelirli {ilkelerdir” ve bu taninmamanin getirdigi ek
maliyetlerle bu olugsumlar “altyapi ve egitime yonelik yatirimlarin diisiikliigiiyle nitelenebilir. Ayni

2 Age.

> Age, 19.

* Age., 20.

® Benjamin A.T. Graham, ve Bern Horne, “Unrecognized States: A Theory of Self-Determination and Foreign
Influence;” SSRN Electronic Journal (2012): 1, https://www.researchgate.net/publication/228215260_Unrecogni-
zed_States_A_Theory_of_Self-Determination_and_Foreign_Influence.

6 insan Haklar1 Merkezi, “Background Note on Enforced Disappearances in Georgia (2005-2010);” 2, Erigim
Tarihi: 1 Ekim 2018, http://humanrights.ge/admin/editor/uploads/pdf/enforced%20dissapearances.pdf.

7 Graham ve Horne, 5.
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zamanda ciddi bir beyin gocii, giivenligin olmamasi ve ticaret 6niindeki kisitlamalardan dogan
bir 6zel yatirim yokluguyla ugragmaktadirlar.” Bu sebeple, taninmayan bu devletlere ekonomik,
askeri ve siyasi kaynak saglayan “yabanci hamilerin” varligi cok 6nemlidir. Rusya, Giircistan
karsisinda Giiney Osetya ve Abhazyanin yabanci hamisidir, zira bu devletleri “ev sahipligi yapan
devlete bedel 6detmenin etkili bir mekanizmasi® olarak gérmektedir. Ermenistan ise Daghk
Karabag1 bu ihtilafl bélgeyi topraklarina katabilme timidiyle desteklemektedir.”

Kafkasyadaki bu donmus catismalardaki giic iligkileri 26 Agustos 2008 tarihinde Rusya'nin iki
yeni “bagimsiz” Abhaz ve Giiney Osetyali olusumu tanimasiyla yeniden sekillenerek oyunun
kurallarini degistirdi ve bolgedeki siyasi gerilimi olaganiistii 6l¢iide artirdi’ Biitiin bu unsurlar,
halihazirda zor, militarize olmus ve siddet yiiklii bir resmi daha da cetrefilli hale getirdi.

Sug Oriintiileri

Kafkasyadaki catismalar baglaminda kaybolan kayip kisilerin tam sayisi heniiz bilinmemektedir.
Farkl sayilar ve farkh devletler, de facto devletler ve hiikiimetlerle diger uluslararas: ve ulusal
kuruluslarin éne stirdiigii listeler vardir ve hicbiri kesin degildir. Ayrica, kayiplarin tam sayisini
belirleyebilmek i¢cin ¢atismanin tiim taraflarini igeren ortak bir isbirligi ve ¢alisma hayata
gecirilmelidir. Ote yandan, konunun asiri siyasilesmis olmasindan &tiirii, kayiplarin listesini
olusturacak bir ortak isbirligi ve calisma birkac denemeye karsin hala hayata gecirilmeyi bekliyor.
Goc, Miilteciler ve Niifus Komisyonunun raporuna gére, 2007 itibariyla aralarinda Daglik Karabag
catismasi sonucu 4604 Azerbaycanli ve 947 Ermeni; Abhazya bélgesindeki ¢catisma sonucu 1763
Giircii ve 197 Abhaz; Giiney Osetyadaki ¢atisma sonucu 10 Giircii ve 122 Giiney Osetyali olmak
tizere 7643 kisi halen kayip durumdadir.* Bu sayilar dikkatli bir inceleme ve farkh hiikiimetler, de
facto hiikiimetler ve uluslararasi kuruluslardaki sayilarin karsilastirilmasi sonucu belirlenmistir.

Bu say1ya Giircistanla Rusya arasinda 2008 y1linda yasanmis olan ¢atisma doneminde
kaybolanlar1 da eklemek gerekir. insan Haklar1 Merkezi, Giircistan Icisleri Bakanligrnin ilettigi
verilere dayanarak 2008 yilinda bakanligin 310 kayip insanin bilgilerini kaydettigini belirtiyor.
Insan Haklar1 Merkezi'nin raporu ayrica sunu eklemektedir: “Bu sayilar ¢catisma bolgelerinde
(Abhazya ve Giiney Osetya) kaybolan insanlari yansitmamaktadir. Buralardaki say1 ¢ok

daha yiiksektir”.? Ayrica, biitiin bu sayilarin kesin olmadig1 ve tam bir say1y1 yansitmadig1
diistintldiigiinde, kayiplarin ve kaybedilenlerin biiyiikliigiine dair yalnizca yaklasik bir bilgimizin
oldugu goriliir.

Kayiplarin cogu farkli egemen devletler, taninmamus de facto hiikimetler ya da farkli silahli
glicler olmak tizere farkli merciler arasindaki ¢atismalarda kacirilan silahli ya da sivil bireylerden

8 Age,9.

0 Ag.e., 10.

19 Aude Merlin, “North Caucasus since the Russian-Georgian War of Summer 2008: between Endogenous Conf-
licts and Regional Instability,” ISPI - Policy Brief, say1 159 (Ekim 2009): 2.

! Gog, Miilteciler ve Niifus Komisyonu raporu.

12 Rapor sunlar1 belirtiyor: “310 kisiden 100’ii kadin, 210°u erkektir. 25’i resit degildir. 310 kisiden 116’1 canlt
bulunmustur. 34’t 6lii bulunmugtur. Bu 34 kisinin 27’si erkek, 7’si kadindir ve 1i resit degildir. Geri kalan 160
kisiyle ilgili hicbir sey bilinmemektedir. ” Insan Haklar1 Merkezi, 2.
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olusuyor. Vakalarin cogunda, catigsma sirasinda kagcirilan bu bireylerin hi¢cbirinden haber
alinmadi. Kayiplarin nerede olduguna dair, isbirligi ve birlikte calisma eksikliginin yani sira
kaybolan ve infaz edilenlerin kesin bir listesinin olmayisindan kaynaklanan biiyiik veri eksigi
nedeniyle, kayip ailelerinde kayiplarin hala yasiyor olabilecegine dair yaygin bir umut vardir. G6¢
Komisyonu raporu raportorii sunlari belirtiyor: “Ailelerin sorunlari iilkeden iilkeye farkhlassa

da, agir basan mesele kayiplarin akibetini belirleme ihtiyaciydi. Ermenistan ve Azerbaycanda,
kayiplarin yasiyor olabilecegi umudu bircok aile icin hala gercekligini koruyor. Bunun karsisinda,
Glircistanda kayiplarin artik yasamadigina dair kabul daha fazlayd: ve mezar yerlerinin
bulunmasi ve kayiplarin kalintilarinin ailelerine verilmesi siirecine 6nem veriliyordu.™

Cesitli gdmii ve mezar yerlerindeki kimlik belirleme ¢abalari her iilkede farkh seviyelerde
yiiriitiliyor. Rapora gore, Ermenistan ve Azerbaycan'da, gémii yerlerinin belirlenmesi,
haritalanmasi ve korunmasi siireci heniiz emekleme asamasindadir.* Bu durum, yetkililerin
gomii yerleriyle ilgili gerekli bilgilere sahip olmamalari ve bu bilgiyi ancak Ermenistan ve
Azerbaycan arasinda kurulacak gercek, ve somut bir isbirligi aracihigiyla edinebilecek olmalaridir.
Rapor Giircistan'da durumun daha gelismis oldugunu belirtiyor. Farkh sehirlerde bulunmus
baz1 gomii yerleri ve mezarlar var ve burada kalintilardan kimlik tespiti uygun sekilde yapiliyor.
Ayrica, Giircistan Miilteciler ve Konaklama Bakani raportére su bilgileri vermistir: [..] Abhaz
tarafinda siireci kolaylastirmak adina gerekli siyasi irade oldugu siirece, Giircii tarafi kayiplarin
yerini bilmektedir ve konuyla ilgilenecek teknik uzmanlik ve kaynaklara sahiptir. Bakan ayrica
kayip insanlarla ilgili bilgi paylasiminin Abhazyadaki ‘yénetim'le 6n sartsiz gerceklestirilecegini
belirtti.”s

Bu iilkelerden hicbiri zorla kaybedilme su¢unu tanimlayan bir i¢c hukuk cercevesine sahip
degildir; kapsaml bir onarim sunmamakta ya da bir tazminat programu yiiriitmemektedir.

Hukuki Durum

Bu iilkelerden hicbiri zorla kaybedilme sucunu tanimlayan bir i¢ hukuk cercevesine sahip degildir;
kapsamli bir onarim sunmamakta ya da bir tazminat programu yiiriitmemektedir. Ornegin
Glircistanda zorla kaybedilmeler Giircii ceza kanununda tek basina tanimlanmaiyor ve faillerin
cezai sorumlugu ancak kisiyi kanunsuz olarak hiirriyetinden yoksun kilmay: yasaklayan hiikiim
kapsaminda gerceklegebiliyor.® Farkh baglamlarda da durum az ¢ok aynu: ic hukuk baglamlar:
kayip ailelerinin ihtiyaclari géz 6niine alinarak ve bolgesel bir ortak ¢caba araciligiyla yeniden
tasarlanmalidir. Bu sebeple Avrupa Konseyi Parlamenterler Meclisi'nin 1553 sayili karar1 kayiplar
meselesinin tek tarafl ¢cabalarla ¢6ziilemeyeceginin ve ortak caba gerektirdiginin altin ¢iziyor
ve tiim taraflara “tiim kayip kisilerin ¢ikarlarini teminat altina alacak hukuki statiiyii acikliga
kavusturmak icin uygun i¢ hukuk cergevesinin saglanmasi ve aile iiyeleri ve bakmakla yiikiimli
olduklar kisilerin hukuki ve maddi ihtiyaclarini gidermek amaciyla kayip kisilerin ¢cocuklarinin
velayeti, miras haklari, yeniden evlenme haklari, emeklilik haklar: ve sosyal yardima hak

13 Gog, Miilteciler ve Nifus raporu, 103.
“Age,89.

5 Age., 90.

16 fnsan Haklar1 Merkezi.
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kazanma gibi konular1 kapsayacak uygun hukuki ve idari diizenlemelerin saglanmasi ¢cagrisinda™
bulunuyor.

Bolgede genel olarak var olan hukuki bosluga ragmen her iilkede kurulmus komisyonlar
bulunuyor. Ermenistanda 2000 yilinda savunma bakaninin baskanhginda farklh bakanhklardan
temsilcilerin ve sivil toplum kuruluslarindan (STK) bir temsilcinin oldugu Savas Tutsaklari,
Esirleri ve Kay1p Kisiler Konulariyla flgili Devlet Komisyonu kuruldu. Géc, Miilteciler ve Niifus
Komisyonunun raporuna gore, bilgi toplama amaciyla birer arkeolog, adli tip uzmani, psikolog

ve bilgisayar uzmanindan olusan bir calisma grubu kuruldu.® Bununla birlikte, bu ¢alisma grubu
islevsiz goziikiiyor ve komisyonun ¢alismalarinin Azerbaycan’la gerceklestirilecek bir ortak
calismayla desteklenmesi gerekiyor. Ote yandan, Azerbaycan'da Savas Tutsaklars, Esirleri ve Kayip
Kisilerle Ilgili Devlet Komisyonu adini tasiyan resmi bir komisyon 1993 yilinda kayiplarin yerinin
bulunmasi ve kimlik tespitinin yapilmasi ve savas tutsaklarinin serbest birakilmasinin saglanmasi
amacltyla kuruldu. Bu komisyonda STK temsilcileri ya da kayip aileleri yer almiyor. Bununla
beraber, komisyon Azerbaycan baglaminda gérece basarili olmusa benziyor. Yetkililere gére
komisyon 407 kisinin akibetini agikhga kavusturdu.®® Azerbaycan komisyonu ayrica 1998 — 2006
aras1 dénemde 1381 kisinin saliverilmesini sagladi. Ve son olarak Daglik Karabag bolgesinde kayip
kisilerle ilgili Ermenistan komisyonuyla iyi bir igbirligi olan, fakat Azerbaycan komisyonuyla
igbirligi olmayan ayr1 bir komisyon mevcuttur.?

Giircistanda, ayni zamanda Abhazya ve Giiney Osetyada, devletler ve de facto hiikiimetler farkli
komisyonlar kurmustur. Giircistanda 1996 yilinda kayip kisilerle ilgili resmi bir komisyon kuruldu
ve 2005 yilinda Miilteciler ve Konaklama Bakanligi'nin yonetimi altina alind1? Ayni zamanda
Giiney Osetya ve Abhazyada komisyonlar bulunurken, bunlar islevsiz ve beklemede goziikiiyor.
Bu komisyonlar arasindaki birlikte calisma ve igbirligiyle bilgi ve veri paylagimi somut ve etkili

bir tesir yaratabilmek icin cok 6nemlidir. Bu tiir bir birlikte ¢alisma ve igbirliginin basarilmasi,
Giircistan ve Abhazya komisyonlarinin yani sira Giiney Osetya ve Giircistan komisyonlari
arasinda gerceklestirilen 6n toplantilara ragmen, degisen siyasi baglamin etkisi, veri paylasimi icin
kosullar sunulmasi ve isleyen kurallarin/etigin olmamasindan dolay1 zor géziikiiyor.

Hafizalastirma Gabalar1

Ermenistan, Azerbaycan ve Giircistandaki kayiplar iizerine yazilmis en kapsaml raporda,
raportor kayip ailelerinden 60'1n iistiinde tiyeyle goriistiigiinii ve “diizgiin anitlarin yapilmasi
ve resmi kayip listelerinin olusturulmasi tizerinden olmak {izere, kayiplarin hafiza kaydinin
daha genis bir bilinirlige ulasmasina yonelik ailelerden gelen taleplerin fazlahg karsisinda

17 Avrupa Konseyi, Parlamenterler Meclisi, Missing persons in Armenia, Azerbaijan and Georgia from the conf-
licts over the Nagorno-Karabakh, Abkhazia and South Ossetia regions, 1553 sayili Karar (2007), 11.10. http://
assembly.coe.int/nw/xml/XRef/Xref-DocDetails-en.asp?FileID=17541&lang=en.

18 Gog, Miilteciler ve Niifus Komisyonu raporu, s.53.

19«190 kisi canli ve diger iilkeler bulunmaktadir, 93 kisi 6ldiiriilmiis ve yakinlar: tarafindan gémiilmiistiir ve 124
kisi iki kez kay1p olarak bildirilmistir. A.g.e., 58.

20 Ag.e., 62.

2 Ag.e., 70.
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saskinlik duydugunu? belirtiyor. Her ne kadar farkl devletler ve hiikiimetler tarafindan bazi
adimlar atilmis olsa da, kayiplar icin yapilacak anmalar, daha demokratik, cogulcu ve kapsayici
bir yaklasimi benimsemek yerine, her iilkenin resmi, milliyetci ve militarist séylemlerinin igine
hapsolmus goziikiiyor. Anitlar, miizeler ve abideler cogunlukla vatanlarini savunurken hayatini
kaybetmis ya da kaybolmus savascilar, sehitler ya da kahramanlar i¢in yapiliyor. Abhazya
Anneleri gibi kayip ailelerinin girisimleri ya da dernekleri bulunuyor ve bunlar ¢cogu durumda
kendi devletleri ya da de facto hiiklimetleriyle birlikte calisiyor. Milliyetciligin islubu ve resmi
soylemin kayiplar konusunu sahiplenme ¢abasi devletin bu sivil girisimlerle tam bir igbirligi
yapacagl beklentisini uyandirsa da, raportor, ailelerden “yetkililer ve ‘yonetimlerin’' mektuplara
cevap verme, kay1p ailelerinin girisimlerini destekleme, kayiplar konusuyla ilgilenen yapilara
ailelerden temsilcilerin dahil edilmesi ve kayiplarin anilmasi ya da onlarin anisina yapilan
toplantilarda ailelerin temsil edilmesi konularindaki basarisizlig1” {izerine birtakim sikayetler
aldiklarim belirtiyor."? Dahasi, devlet ve hiikiimetler, baslangic niteligindeki bazi ¢cabalar:
haricinde, ailelerin psikolojik destek, ekonomik onarimlar, sosyal haklar ve beklentiler gibi cesitli
ihtiyaclarini esash bir bicimde ele almamustir.

Ailelere ait farklh girisimler arasinda ortak toplantilarin diizenlenmesi i¢cin 6nemli ¢abalar
gosterildi; her ne kadar seyrek olsalar da, Ermeni ve Azeri aileler ile Giircii ve Abhaz aileler
arasinda toplantilar gerceklesti. Bu cabalar bolgeden gelen farkl seslere ve anlatilara acik
olacak ortak bir hafizay1 olusturabilmek icin cok 6nemlidir. Raportér, bu toplantilarin basarisini
degerlendirirken su gozlemlere yer veriyor: “Aileler anlasilabilecegi iizere yakinlariyla ilgili bilgi
bulabilmek konusunda ¢ok umutluydu, fakat yapilmas: gereken isin biiyiikliigii karsisinda
yilginhiga diisiiyorlardi. Aileler ayrica karsi taraftaki ailelerin tepkilerinin ve onlarla iletisim
kurmanin her zaman kolaylik icermedigini diisiiniiyor, gerginlikler yiizeye ¢ikiyordu. Bu
toplantilarin zorluklari bir yana, kayip ailelerinin iiyeleri ortak toplantilar diizenleme firsatlar:
yaratma ve aile iyelerinin tutuldugu, hayatini kaybettigi ya da kayboldugu diisiiniilen yerleri
ziyaret etme konusunda isteklilerdi.” Kapsayici, cogulcu ve ¢ok boyutlu bir hafiza ¢alismasi
ancak bu toplantilarin sayisi ve sikligini artirmakla miimkiin olabilir.

Bireysel Hikaye

ULUSLARARASI KIZILHAC KOMITESI

Uluslararasi Kizilha¢ Komitesi (ICRC) kayip ailelerini desteklemeye yonelik kalici calismalari,
kullandig1 dengeli dil ve dikkatli cabalariyla Kafkasya bolgesindeki ana aktérlerden biridir.
Kurulus, catigsmalarin baglangicindan bu yana bélgede bulunmaktadir. 2018 itibariyla Erivan,
Bakij, Tifliste ofisleri bulunmakta ve Daglik Karabag, Abhazya ve Giiney Osetya bolgelerinde
kalic1 varlik gostermektedir.

Goc, Miilteciler ve Niifus Komisyonu raportérii, ICRC'nin Kafkasya bdlgesindeki olumlu ve

2 Age, 113,

BAge,117.

2 Age., 110-111.

25 “Burope & Central Asia,” Uluslararas Kizilhag Komitesi, Erisim tarihi: 2 Ekim 2018, https://www.icrc.org/en/
where-we-work/europe-central-asia.
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yapicl roliinii teslim ediyor: “Kayiplar konusunu ¢ézmeye katkida merkezi ve 6nemli bir rol
oynadi. Bolgedeki tutsaklarin, esirlerin ve kayiplarin kimliginin belirlenmesi, takas edilip geri
dondiiriilmesine katkida bulundu. ICRC bélgede odak noktasi olup kayip durumdaki yakinlarini
arayan bircok aileye destek verirken, kayiplar sorununu ¢ézmek ve ailelere destek olmanin

yetkililerin ve ‘yonetimlerin' sorumlulugu oldugunu vurgulamak icin biiyiik ugras veriyor."”

Ornegin ICRC, Giircistan'da, 2010 yilinda “1990'l1 yillarda ve Agustos 2008'de yasanan silahli
catismalar ve bunlari izleyen dénemle iligkili olarak kaybolan kisilerin akibetinin ac¢iga
cikarilmasi icin"” somut ve kalici mekanizmalar kurmay: basardi. ICRCnin Giircistan misyonunun
basinda olan Bilijana Milosevic “2013 ila 2015 arasinda bdlge boyunca konuslanmig 22 mezar
yerinde 162 kisinin kalintilarinin elde edildigine; bu kalintilardan 81'inin kimlik tespitinin yapilip
ailelere teslim edildigine” % isaret ediyor.

Ayrica sunlarin altini ciziyor: “ICRC siirecin tiim asamalarina dogrudan dahildir. Mezar yerlerinin
konumlariyla ilgili bilgilerin toplanip birlestirilmesi ve kayip ailelerinden antemortem verilerin ve
biyolojik referans 6rneklerinin toplanmasi, adli tip kimlik tespiti icin vazgecilmezdir.” Ayrica, ICRC
insan kalintilarinin kimlik tespitini kolaylastirmak icin Arjantinli adli tip uzmanlarindan olusan
bir ekiple ¢alisiyor.

Ek olarak, ICRC kayip ailelerine psikolojik, hukuki, idari ve ekonomik ihtiyaclarini karsilamada
destek saghyor. “Giircistan Kizilhag¢ Toplulugu, yerel sivil toplum &rgiitleri ve birkag istekli kisi de
destek veriyor. Bugiine kadar, Glircistanda 1100 kay1p ailesi ge¢im sartlarini iyilestiren ve kendi
kendilerine yeter hale gelmelerini saglayan ICRCnin mikro ekonomik girisim projelerinden
yararlandi."® Bu resim uluslararasi olusumlarin ve ¢abalarinin, 6zellikle devletlerin kayip
ailelerine destek olmada isteksiz ya da olanaga sahip olmadig yerlerdeki 6nemini érnekliyor.
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fran'daki rejimin gerceklestirdigi agir insan haklar: ihlalleriyle ilgili farklh uluslararasi insan
haklari organlari, uluslararasi sivil toplum kuruluslar: ve girisimleri tarafindan iiretilmis cok
genis bir literatiir bulunuyor. Kadiri mutlak bir devlet aygit1 tarafindan esir alinmis, ¢ok zayif
bir demokratik alana sahip bir toplumu anlatan gesitli raporlara kolayca ulagsmak miimkiin. Bu
literatiiriin ortaya ¢cikmasinda ve kaynaklarin coklugunda, insan haklarinin tiimiinii asindirmaya
devam eden endise verici ve ciddi durum, rol oynadi. Diger yandan, iran'in uluslararasi

konumu ile Birlesik Devletler ve Batili diinyanin diger 6nemli aktorleriyle olan husumeti, bu
literatiiriin yogunlasip cesitlenmesini kolaylastirdi. Dahas, iran'da devlet ve toplumun iliskisi,
zorla kaybetmeler baglaminda da ortaya ¢iktig iizere, devlet-toplum ikiligi perspektifinden
goriilenden cok daha karmasiktir. Yine de, bir sey kesindir: iran'da temel insan haklar
normlarina ve hukukun iistiinliigiine siiregelen uymama durumu, iran islam Cumhuriyetine
dair karanlik bir resim ciziyor. Zorla kaybetme sugu, iran baglamindaki insan haklari ihlallerini
tipik sekilde temsil etmese de bu ac1 verici ve karmasik resmi mercek altina almak icin faydal bir
baslangi¢ noktasi olabilir.

Arka plan

iran Islam Cumhuriyeti, Ocak 1978'te Sah rejimine kars1 yapilan kitlesel gosterilerle baslayan
1979 Devrimi sonrasi resmi olarak kuruldu. Gosteriler, grevler ve sokak protestolar: seklinde
gerceklesen biiyiik bir siyasi hareketlenmenin hdkim oldugu bir yilin ardindan, Sah Muhammed
Riza Pehlevi iilkeden kagt1 ve Islami Cumhuriyet Partisi'nin siirgiindeki lideri Ayetullah
Humeyni, yeni hiikiimeti kurmak iizere Subat 1979'ta Tahran'a déndii. iran, birbirini izleyen

iki referandum sonrasi, resmi olarak 1979'ta Islam Cumhuriyeti haline geldi ve teokratik bir
anayasayl kabul etti. Yeni rejime kars! cesitli baskaldirilar gerceklesirken, komiinistler ve
milliyetciler gibi Islami hareketle baslarda miittefik olan farkli hareketler, yeni statiikonun
kurulusunu elestirdi. Ote yandan, Humeyni rejimi kitlelerin olaganiistii destegini kazanip

bunu siirdiirmekle kalmad, rakiplerini basariyla bastirdi ve yeni kurulan nomenklaturaya iran
elitlerinin farkh kesimlerini dahil etmeyi basardi. 1980'den 1988’ kadar siiren Irak Savasinin
baslamasiyla, farkh silahli hareketler ve siyasi muhalif gruplara yonelik farkli baski bigimleri
militarist baglamda daha kolaylikla hayata gecirildi. 1988'in sonu itibariyla Iran 150.000 askerini
savasta kaybetmis, yaklasik 40.000'i ise gérev sirasinda kayip olarak kayitlara ge¢cmisti. Savasin
yarattigl olaganiistii felaket {ilkeye hdkim olmustu.

Yeni rejim, bu savas ve ihtilaf icinde siiregelen sert atmosfere oldukca basarili sekilde cevap verdi.
Pehlevi déneminden tamamiyla koptuguna dair yaptig: ideolojik ve sdylemsel vurguya ragmen,
eski rejimin toplumsal refah ve sosyal giivenlik cercevelerini yiiriirliikten kaldirmad:. “Onun
yerine, bunlarin yaninda paralel bir sosyal refah sistemi sekillenmeye bagladi. Bu paralel sistem,
Iran'in yoksullari ve Irakla siiren sekiz yillik savasin gazilerinin gercek ve acil ihtiyaclarina
karsilik veriyordu, 6te yandan devrimci yeni rejim icin de dikkate deger bir mesruiyet ve siyasi
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sermaye sagliyordu.” Bu yeni sistem, gorece sabit ve kapsaml bir halk destegini siirdiirebilmenin
yani sira, Irak toplumunun seckin tabakasini da dahil etmeyi bagarabiliyordu. Bununla beraber,
rejim farkh baski ve siddet yéntemlerinden sistematik olarak ve secici sekilde faydalaniyordu.
Diger bir deyisle, Islami hiikiimetin temel dayanaklarindan biri yalnizca riza olmakla kalmiyor,
baski da kullamiliyordu. Mevcut rejimle ilgili cesitli hayal kirikliklar: olusmustu; bagta

etnik ve dini azinliklar huzursuzdu. Cok etnisiteli ve dinli bir iilke olarak iran, bircok azinlik
topluluguna ev sahipligi yapiyordu. Etnik azinliklar ve 6ncelikle Kamala gibi Kiirt azinligin
siyasi hareketleri olmak iizere, islam Devrimi'nin hemen sonrasinda, Ayetullah Humeyni
hiikiimetine karsi miicadele verdi. Glindelik hayat gerekliliklerine olan erisimleriyle kiiltiirel ve
insan haklarim kullanmalarinin éniinde engel yaratan bir ayrimcilikla basa ¢ikan dezavantajli
etnik azinliklarindan biri olarak Kiirtler, kendi bolgelerinde, yani Kiirdistan, Kirmangah ve Bat1
Azerbaycan'in bazi kesimlerinde yoksulluk ve 6tekilestirmeyle bas etmeye devam etti. Siyasi
acidan, fran'in Kiirt azinlig1 siyasi hayatin merkezilesmesini ve azinliklarin 6z yénetimini
saglamak amaciyla diizenlemelerin olmamasini elestiriyordu. Kiirt siyasi muhalefetinin, “Kiirt
bolgesi, toplulugu ve kimliginin parcalanmasi ile Kiirt toplulugunun modern zamanlardaki
tarihsel 6zelliklerine dayanan™ ézerklik yanlsi siyasi parti programlari vardi. Giineydogu iran'in
Pakistan sinirina bakan kisminda yagayan Belug halki, insan haklari ihlallerine ugrayan bir diger
halkt1. Buna ek olarak, dini azinliklar da ciddi insan haklari ihlallerine ve devlet siddetine maruz
kaliyordu. Ozellikle, iran Anayasasi’nda taninmayan bir dini azinlik olan Bahailik hareketi agir
siddete maruz kald: ve dinlerini yasamakta zorlandi1? Humeyni hiikiimetinin iktidari sirasinda,
yalnizca etnik ve dini azinhklarin siyasi hareketleri degil, ayni zamanda cesitli siyasi muhalefet
hareketleri de etkindi. Bu hareketlerin ¢calismalari ve eylemlerine hiikiimetin verdigi cevaplardan
biri, zorla kaybetmelerin hayata gecirilmesiydi.

Sug Oriintiileri

Birlesmis Milletler Zorla ya da irade Dis1 Kaybetmeler Hakkinda GCalisma Grubunun(WGEID)
verilerine gére, Iran Islam Cumhuriyeti'nde 1980 ila 2015 yillar1 arasinda 541 kisi zorla kaybedildi.“
Tecrit uygulamasi, keyfi kacirmalar, yargisiz infazlar ve iskence rejim karsitlarina yonelik
uygulanan yaygin pratiklerdendir. Ote yandan, zorla kaybetmeler iran'da ne sembolik

olma 6zelligi olan ne de siklikla islenen bir devlet sucudur. Yine de, kaybetmelerin ardindan
yasananlar, failleri koruyan cezasizlik zirhi, kayip yakinlarinin yas siireclerinde yapilan

! Steven Heydemann ve Reinoud Leenders, “Authoritarian Governance in Syria and Iran. Challenged, Reconfi-
guring, and Resilient,” Middle East Authoritarianisms. Governance, Contestation, and Regime Resilience in Syria
and Iran iginde, der. Steven Heydemann ve Reinoud Leenders (Stanford, Kaliforniya: Stanford University Press,
2018), 15.

2 Abbas Vali, “Reflections on Kurdish Society and Politics in Rojhelat: An Overview;’

Kurdish Issues: Essays in Honor of Robert W. Olson iginde, der. Michael M. Gunter (Costa Mesa, Kaliforniya:
Mazda Publishers, 2016), 308.

3iran Islam Cumhuriyetinin Anayasasi su sekildedir: “Iranh Zerdiistler, Yahudiler ve Hiristiyanlar dini torenle-
rini yapma ve dini kurallarina uygun yasama konularinda ézgiirliikleri taninmus olan...

yegane azinhiklardir” Paul D. Allen, “The Baha'is of Iran: A Proposal for Enforcement of International Human
Rights Standards,” Cornell International Law Journal 20, say1 2 (1987): 340den alintilanmuistir.

% fran Islam Cumbhuriyeti hiikiimeti 19 kisinin akibetini agiklamugtir, bu sebeple 522 kapanmamig vaka bulun-
maktadir. BM Insan Haklar1 Komisyonu, Report of the Working Group on Enforced or Involuntary Disappea-
rances, 10 Agustos 2015, A/HRC/30/38, 27.
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asagilamalar ve toplu mezarlarin sistematik olarak bozulmasi ve tahrip edilmesi irandaki devlet
aygitinin icyiiziine iliskin 6nemli bilgiler veriyor.

iran'da yasanan zorla kaybetmelerin farkli dénemleri ve bicimleri bulunuyor. Kayiplarin cogu
1988 yilinda islenen hukuk dis1 kitlesel infazlar sonucunda yasandi. islami rejimin yikilmasin
savunan, Irak merkezli bir siyasi érgiit olan zamanin iran Halkin Miicahitleri Orgiitiiniin
Temmuz 1988'de gerceklestirdigi basarisiz silahli ayaklanma sonrasi, birgok kisi ayni yilin
Temmuz sonu ila Eylil basinda yasadisi eylem ve baglantilar: oldugu iddiasiyla hapsedildi.
Halihazirda cezaevinde olan tutuklular da zorla kaybetmelerin hedefi haline geldi. “Ulkenin dért
bir yanindaki tutuklular tecrit altina alindi ve aylarca kendilerinden haber alinamadi. Yakinlari
arasinda tutuklularin gruplar halinde infaz edildigi ve yeri belirsiz toplu mezarlara gémiildiigii
soylentileri dolagsmaya bagladi. Perigan haldeki aile tiyeleri yeni kazilmig cukurlarin izinin
pesinde mezarliklari dolasti. Bu insanlarin ¢ogu bugiin de hala kayip durumdadir.”

WGEIDdeki veriler de bu bilgiyi dogrulamaktadir; 1988 yilinda 116, 1989 yilinda ise 136 kisi
zorla kaybedildi.® Bu kisilerin ¢ogu, iilkenin dért bir yaninda kurulmus olan 6liim komiteleri
tarafindan infaz edildi; zira tutsaklar, aralarinda Ahvaz, Meshed, Tebriz, Rest, Gurve ve
Senendec’in oldugu farkl il ve ilcelerdeki cesitli cezaevlerinde tutuluyordu. Bu dogrultuda,
bircok tutuklu ve mahkiim iran islam Cumhuriyetine ihanet ettikleri iddiasiyla infaz edildi.
Bu kisiler, cogunlukla siyasi gosterilere katilma, gazete ya da bildiri dagitma ve gesitli siyasi
orgiitlerle baglantili olma gibi cesitli haklarimi kullandiklar: gerekgesiyle, genellikle de mahkim
edilmis veya uzun siireli hapis cezasi almis kisilerden olusuyordu. “Bazilar: birkag y1l 6nce
birakilmis ve bu infaz 6ncesindeki haftalarda tekrar tutuklanmisti. Digerleri ise, halihazirda
mahpusluk siirelerini bitirmis, fakat ‘pismanlik’ aciklamasi yapmayi reddettikleri icin serbest
birakilmamist1.”

Yeni kaybetme dalgalar: farkli zamanlarda gerceklegse de kaybetmelerle ilgili en 6nemli olay 1988
yilindaki cezaevi katliamidir. Bu felaket sirasinda kag kisinin hayatini kaybettigi hala bilinmiyor.
en miitevazl tahmin 4000 ila 5000 arasinda. 1990'lar sirasinda, 6zellikle 1990larin sonunda

(1998 ila 2000 arasinda) siyaset sahnesinde devlet aygitinin muhafazakar ile iiml kanatlari
arasinda muazzam bir rekabet yasanirken, bircok 6nde gelen muhalif de ortadan kayboldu.
Yasadis1 tutukevleri her zaman kullaniliyordu ve kitlesel siyasal hareketlenmeler ve sokak
eylemlerinin arttig1 donemlerde daha da etkin héle geldi. Ayrica, 2000’ler boyunca kaybetme,
aralarinda Kiirt muhalif gruplar ve Bahai cemaatinin de oldugu farklh gruplara kars1 kullanildi,
fakat 1988 yilinda gerceklestirilen siyasi tutuklu katliaminin olaganiistii 6lcegi, yeni vakalarla
karsilastirilamayacak diizeydedir. iranda kaybetmelerin uzak bir gecmiste yasanan bir suc degil,
kayip yakinlarinin deneyimlerinde de trajik sekilde goriildiigii tizere, hayli giincel bir fenomen
olduguna isaret etmek 6nem tasiyor.

® Uluslararasi Af Orgiitii ve Iran Igin Adalet, Criminal Cover-Up. Iran Destroying Mass Graves of Victims of
1988 Killings (Londra: Uluslararast Af Orgiitii, 2018), 7.

®BM Insan Haklar1 Komisyonu, 2015, 38.

7 Uluslararas1 Af Orgiitii ve iran i¢in Adalet, 7.
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Hukuki Durum

iran oldukca olagandis bir siyasi ve hukuk sistemine sahiptir. Halk oyuyla secilmeyen ve
yasami boyunca hemen hemen dokunulmaz denilebilecek siyasi bir konuma sahip olan Yiice
Lider, lilke icindeki siyasi hareketleri ve i¢ muhalefeti bastirma yetkisine sahip bir giivenlik
aygitinin kontroliine sahiptir. “Parlamento ve cumhurbaskanligi secimlerine katilmak isteyen
vatandaslarin siyasi sicillerinin, iiyeleri halka hesap vermeyen bir kurum (Anayasa Koruma
Konseyi) tarafindan onaylanmasi gerekir. Ayni kurum, parlamentonun onayladig: herhangi bir
kanunu ya da cumhurbaskanlig1 kanun tasarisini, anayasay1 ya da Islam’ ihlal ettigi gerekcesiyle
hiikiimsiiz kilabilir.” iran'daki otoritarizmin kékeni ve ériintiileri {izerine calisan énemli bir
akademisyen olan Giines Murat Tezciir de genel secimlerin 6neminin ve secimlerin muhalif
hareketler icin yarattig firsatlarin altim ciziyor. Tezciir, iran'daki otoritarizmi devlet-toplum
ikiligi izerinden anlamak yerine, iran baglaminda devlet ve toplumun karsilikh baghiligina
odaklanan alternatif bir aciklama sunuyor. Bu dogrultuda, devlet aktérleri arasindaki ¢atisma,
secimlerin siyasete toplumsal katilimi genisletebilme kapasitesi ve reform yanlhlarinin da devlet
aygitinin iyice icine yerlesmis olmasi resmi daha karmasik hale getiriyor.? Her kosulda, Iran'da
devlet-toplum ikiligi izerinden temellenen basit acgiklamalarin ve kadiri mutlak totaliter bir
devlet aygit1 anlatisinin 6tesine gecen giiglii bir siyasi ve toplumsal hareketlenme oldugu
kesindir.

Zorla kaybetmeler ve yasadis1 infazlarin failleri icin cok giiclii bir
cezasizlik zirh1 bulunmaktadar.

1979 yilinda olusturulan ve 1989 yilinda degistirilen Iran Anayasas, tiim vatandaslarin hukuk
oniinde esitligini teminat altina alir ve vatandaglik, siyasi, ekonomik ve sosyal haklarini

tanir. Bu haklar, islami prensipler dogrultusunda taninmustir. Zerdiistler, Yahudiler ve
Hiristiyanlar anayasada dini azinlik olarak taninir ve kendi dini térenleri ve seremonilerini
gerceklestirme &ézgiirliigiine sahiptir. Ayrica, anayasaya gore, vatandaslar Iran islam Cumhuriyeti
Parlamentosu’na, yani Meclise basvuru yapma hakkina sahiptir. iranin bir arada var olan

iki hukuk sistemi vardir; bunlar Miisliiman hukukcularin (miigtehitler) hukuku ile yazih
pozitif hukuktur. Yarg teskilati birinci derece genel, askeri ve devrim mahkemeleri ile istinaf
mahkemelerinden olusmaktadir. En yetkili mahkeme ise, kanunlarin anayasaya uygunlugunu
ya da insan haklari ihlalleriyle ilgili basvurulari degerlendirme yetkisi olmayan Yiiksek
Mahkemedir, zira bu yetkiler sirasiyla Anayasa Koruma Konseyi ve Meclis'in elindedir. Ayrica,
hiikiimet yetkilileri, organlari ve tiiziikleriyle ilgili su¢lama, sikayet ve itirazlari sorusturma
yetkisi olan Idari Adalet Divani da mevcuttur.®

8 Giines Murat Tezciir, “Democratic Struggles and Authoritarian Responses in Iran in Comparative Perspective;”
Middle East Authoritarianisms. Governance, Contestation, and Regime Resilience in Syria and Iran iginde, der.
Steven Heydemann ve Reinoud Leenders (Stanford, Kaliforniya: Stanford University Press, 2018), 200 - 208.

*Age.

10 Nafiseh Eivazi, “A Closer Look at the Judicial System of Iran with Emphasis on the Criminal Courts and How-
ness of their Practice,” International Journal Series in Multidisciplinary Research (IJSMR) 3 (2017): 51.
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Bu karmasik resim icinde bazi seyler yine de ¢ok dogrudandir. Zorla kaybetmeler ve yasadisi
infazlarin failleri icin ¢ok giiclii bir cezasizlik zirhi bulunmaktadir. 1988 katliami baglaminda
gerceklestirilen yasadis1 infaz ya da kaybetmeler icin hicbir iranli yetkilinin sorusturulmadigi
ya da yargilanmadigini séylemek yeterli olacaktir. Uluslararasi Af Orgiitii ve iran icin Adalet’in
kaleme aldig1 ve 6zellikle 1988 katliaminda kaybedilen ve infaz edilenlere odaklanan rapora gore,
fail oldugu iddia edilen kisilerden bazilari siyasi gérevlerde ya da aralarinda yarginin ve Adalet
Bakanligimin da oldugu diger bagka etkili konumlarda gérev almaya devam ediyor.* Agustos
2016'da ¢ok 6nemli bir kayit kamuoyuyla paylasildy; bu “1988 yilinda yapilmis bir toplantinin
kaydiydi Kayitta iist diizey yetkililerin kitlesel infazlar gerceklestirme planlarinin ayrintilarini
tartistigl ve bunu savundugu duyuluyor. Bu ses kaydinin kamuoyuyla paylasilmasy, iist diizey
yetkililerin daha 6nce gériilmemis tepkiler vermesine 6nayak oldu ve 1988'deki kitlesel 6liimlerin
yapinin en iist kademelerinde planlandigini ilk defa kabul etmelerine yol act1.” Ote yandan,
fran'daki cezasizlik zirh1 bozulmadan devam etti.

Iran Islam Cumhuriyeti temsilcileri WGEID'le diizenli toplantilar gerceklestirdi ve toplamda 12
kayip kisinin dosyalariyla ilgili bilgi sagladi. Cogunlukla hiikiimetin karsilastig), isim benzerligi,
kayip kisinin tespiti icin yeterli kisisel bilginin olmamasi ve ailelerin dogrudan bagvurusunun
olmamasi gibi zorluklarin altin ¢izdiler. Hitkkiimet yetkilileri, WGEID'e bu zorluklarin {istesinden
gelmek amaciyla “[..] hiikiimetin kayp kisilerin ailelerini Iran adalet sistemiyle ya da yeni
kurulmus olan Zorla Kaybetmeler Calisma Grubu'yla dogrudan iletisime ge¢meleri ve gerceklere
dayali ve ayrintili bilgi vermeleri konusunda tesvik ettigini™ sdyledi.

Hafizalastirma Calismalar:

fran icin Adalet'in yaptig1 tahminlere gére, Iran genelinde 120'den fazla yerde 1988'de gerceklesen
kayip ve 6liim olaylarinin magdurlarinin kalintilar: bulunuyor. “Cogu mezar yeri 1ssiz arazilerde
ya da mezarliklarin yakinlarinda yer aliyor; 1980’ler boyunca siyasi sebeplerle infaz edilmis
tutuklularin cenazelerini, kendi aralarinda lanetli yer’ (lanat abad) olarak adlandirdiklari béyle
arazilere gmmek, adli mercilerin ve giivenlik gérevlilerinin yerlesik bir uygulamasiydi.™ Yedi
onaylanmis ya da siiphelenilen toplu mezar yeri {izerinde Uluslararasi Af Orgiitii ve iran icin
Adalet tarafindan yiiriitiilen inceleme, 2003 ila 2017 arasinda iranli mercilerin bu yerleri bozmak
ya da hasar vermek amaciyla cesitli eylemler gerceklestirdigini ortaya koydu. Bu eylemler
arasinda: “Buldozerle iistiinden ge¢mek, toplu mezarlar: yeni, tek kisilik gémii yerlerinin altina
saklamak, toplu mezarlarin iizerine beton plak koymak, bina insa etmek ya da yol yapmak; ve
toplu mezarlari ¢op toplama alanina ¢evirmek” yer aliyor. En az {i¢ vakada, yetkili mercilerin
toplu mezarlara daha fazla zarar verecek eylemler planladig goriiliiyor.™s

Bu sistematik bozma ve yikim, devletin her tiirlii hafizalastirma ¢abasi karsisindaki tutumunun

" Uluslararast Af Orgiitii ve Iran Igin Adalet, 7.

12 Age,8.

13 Birlesmis Milletler insan Haklar1 Komisyonu, Report of the Working Group on Enforced or Involuntary
Disappearances, 12 Ocak 1998, E/CN.4/1998/43, http://www.refworld.org/docid/3b00f53bc.html.

" Uluslararasi Af Orgiitii ve iran i¢in Adalet, 9.

BAge.
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siirlarini gésteriyor. iran'daki mezarhklari belediyeler yénetse de bu toplu mezarlarda
gilivenlik veya istihbarat gérevlileri devriye geziyor ve buralar siki gézetim altinda tutuluyor.
Bircok vakada, kayip yakinlari sevdiklerinin gémiildiigii yerle ilgili s6zel ve resmi olmayan
yollarla bilgilendirildiklerinde, toplu mezarlar1 anma amach mesajlarla donatmaya ve anma
toplantilar: gerceklestirmeye calistl. Bunun akabinde, gdmii alani bir kez daha yikima ugratild:
ve kayip yakinlari taciz edilip, sindirilmeye calisildi ve hatta k6tli muamele gordii. “Uluslararasi
Af Orgiitii ve Iran icin Adalet, [iran yetkili mercilerin] devamli olarak aileler tarafindan
yerlestirilen anma amach tabela ve taslari tahrip ettigini, korku uyandirmak amaciyla alana
glivenlik kameralar: yerlestirdigini ve bazen de su baskini yaratmak amaciyla toplu mezarlara
su verdigini gozlemlemektedir.”® Adalet arayan girisimlere yonelik baski, 1988 yilindaki kayip ve
olimlerin arastirilmasi taleplerinin tekrar ortaya ¢ikmasina neden olan s6z konusu ses kaydinin

yayinlanmasi sonrasi artti.

Bu zor kosullara ragmen—diinyanin her yerinde oldugu gibi cogunlukla kadinlardan olusan—
kayip yakinlari ve insan haklari aktivistleri bir araya gelmeye ve adalet, hesap verebilirlik ve
taninma icin miicadele etmeye calisti. irandaki Insan Haklar1 Aktivistleri (HRAI) 2006 yilinda
kiiciik bir aktivist grubu tarafindan insan haklari ihlalleriyle miicadele etmek ve &zellikle siyasi
tutuklular: savunmaya odaklanmak amaciyla kuruldu. 2009 sonrasy, 6rgiit bitiylimekteyken

bir yandan da hiikiimetin dikkatini ¢cekti ve hiikiimet buna karsilik olarak érgiitiin kurucu ve
orgiitleyicilerini gbzaltina almaya basladi. Bunun tizerine, HRAI kendisini kar amaci giitmeyen bir
hayir kurulusu olarak 2010 yilinda Amerika Birlesik Devletlerinde kaydettirdi ve o zamandan bu
yana calismalarina devam ediyor.” 2010 yilinda kurulan Londra merkezli bir insan haklar: kurulusu
olan Iran i¢in Adalet de fran islam Cumhuriyetindeki insan haklar1 ihlallerini belgelemek igin
miicadele ediyor. Orgiit iran'daki cezasizlik uygulamalariyla ilgileniyor ve resmi web sitesinde
cesitli faillerin kimliklerini ortaya ¢ikariyor; ayrica cesitli insan haklari ihlalleriyle ilgili tematik

raporlar yayimliyor.®

Bireysel Hikaye

MARYAM AKBARI MONFARED

Roghieh ve Abdolreza Akbari-Monfared, 1988 yazinda kaybedilip infaz edilen yaklasik 5000 siyasi
tutuklu arasindaydi. “Bu siyasi tutuklularin bircogu uzun siire hapis yatmis ve saliverilmeyi
bekliyordu. Abdolreza gibi bazilar: cezalarini tamamlanmus, fakat hicbir zaman saliverilmemislerdi.
Subat 2017'de, kaybolmalarindan 29 yil sonra kardesleri Maryam Akbari-Monfared, BM'den
sevdiklerinin akibetini grenmesine yardimci olmasin istedi. iran hiikiimeti, aileye cocuklarinin
infaz edildigini s6zel olarak bildirmisti, fakat hicbir zaman gémiildiikleri yeri aciklamamisti. Bu da
WGEID'nin iki magduru zorla kaybedilen kisiler olarak tanimasinin yolunu agt1.™®

6 Age., 12.

17 “History,” fran'daki insan Haklar1 Aktivistleri, Erisim tarihi: 20 Eyliil 2018, http://www.hra-iran.org/en/exposure/
history.

18 “About Us,” Justice for Iran, Erisim tarihi: 20 Eyliil 2018, https://justicediran.org/justice-for-iran-about/.

19 “UN body calls on Iran to shed light on fate of disappeared victims of 1988 massacre;” Iran iin Adalet, Erisim
tarihi: 20 Eyliil 2018, https://justicediran.org/j4iran-activities/un-body-calls-on-iran-to-shed-light-on-fate-of-disap-
peared-victims-of-1988-massacre/.
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Maryam Akbari-Monfared, fran'daki 1988 katliaminda erkek kardeslerinden iiciinii, kiz
kardeslerinden birini kaybetmisti. Monfared'in kendisi de 31 Aralik 2009'da gézaltina alinmis ve
bes ay boyunca zorla kaybedilmisti. Tutuklulugunun ilk 43 gliniinde hiicre hapsinde tutulmus ve
avukata erisimi olmadan sorgulanmist1. Devrim Mahkemesi 15. Subedeki davasindan sonra 15 yil
hapis cezasina carptirilmisti.

“Maryam Akbari-Monfared, tutukluyken dahi cezaevinden miicadele vermeyi siirdiiriiyor

ve kadinlarin cezaevi kogullariyla ilgili acik mektuplar yayimlayarak sesini duyuruyor.

Ayrica cezaevindeyken, 1988'de yargisiz infaz kurbani olan kardegsleri ve diger magdurlar icin
hakikat ve adalet talebiyle resmi bir sikayette bulundu. Bunun sonucunda hapis cezasinin
uzatilmasiyla tehdit edildi ve saglik hizmetlerinden faydalanmasina izin verilmedi."””® Maryam
Akbari Monfared, su an dokuzuncu yilinda oldugu tutuklulugu boyunca aralarinda Sehr-i
Rey, Gohardas ve Evin'in oldugu cesitli cezaevlerinde kaldi. BM kuruluslarina erkek ve kiz
kardeslerinin infaziyla ilgili olarak bagvurularda bulunmaya devam ediyor; irandaki yabanci
biiyiikelgilere kadin tutuklularin durumuyla ilgili mektuplar génderiyor ve cocuklarina
cezaevindeki yasamla ilgili yaziyor.
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Siiregen catisma zamanlarinda adaleti aramak:
Cumartesi Anneleri ve sevdikleri

Zorla kaybetmeler, bir bakima Tiirkiyenin demokratiklesme ¢abalarinin temelinde yatan

farkli sorunlari temsil ediyor. Bir yandan, kayip yakinlarinin miicadelesi toplumun farkl
kesimleri tarafindan yaygin sekilde bilinmekle kalmayan, ayni zamanda resmi yetkililerce de
kismen taninan alternatif bir hafiza alani yaratti. Bir yandan da, zorla kaybetmelerle ilgili ceza
davalari, her ne kadar heniiz somut sonug elde edilmese de, cezasizliga kars yiiriitiillen hukuk
miicadelesinde 6nemli bir déniim noktasini temsil ediyor. Celiskili bir bicimde, magdurlarin
taninmasina yonelik verilen miicadelenin ve sorumlulari koruyan cezasizlik zirhinin kirilmasinin
basarisizliklar: dahi, siyaset, hafiza ve gecmisle ylizlesme hakkinda ¢ok sey anlatiyor. Dolayisiyla,
siyaset alaninin ceperlerinde islenen bir devlet sucu olan zorla kaybetmeler, Tiirkiye'deki
demokratiklesme siireci ve insan haklar1 miicadelesinin geliskileri ve dolambaglarini
gozlemlemek icin en uygun alani temsil edebilir.

Arka plan

Zorla kaybetme Tiirkiye'de yeni bir olgu degil. Tam tersine, 20. yiizyilin basindaki Ermeni
Soykirimi'na kadar geri gidilebilir. Ermeni Soykirimi'nin baslangici olarak kabul edilen 24
Nisan 1915'te, 0 zamanlar Osmanl imparatorlugunun bagkenti olan Istanbul'da yasayan

262 Ermeni entelektiieli, siyasetcisi ve ileri geleni gzaltina alindy; cogunun akibeti hala
bilinmemektedir. Tiirkiye Cumhuriyetinin kurulusundan sonra, 1930'lar ve devaminda, devlet
zorla kaybetme stratejisini gerekli gériilen héllerde ve segici bir tarzda kullanmaya devam etti.
Ornegin, Tiirkiyenin énde gelen yazarlarindan ve son dénemde Kiirk Mantolu Madonna adli
klasiklesen modern romaninin aniden popiilerlesmesiyle ¢ok iyi taninir hale gelen Sabahattin
Ali de Bulgaristan sinirini gecerken, iddialara gore tilkeyi terk etmesine yardim eden bir adam
tarafindan infaz edilmisti.

Sabahattin Ali'nin yani sira, diger bagka tekil 6rneklerden de bahsetmek miimkiinken, zorla
kaybetmelerin sistematik olarak uygulanmaya baslamasi, Tiirkiye'nin siyasi iklimini olaganiistii
etkilemis olan 12 Eyliil 1980 askeri darbesiyle baslar. Bazi 6nemli olaylar ve rakamlar bu askeri
miidahalenin belirleyici etkisini anlamada yardimeci olabilir: Darbe sonrasi Tiirkiye Biiyiik Millet
Meclisi kapatildy; anayasa askiya alindy; siyasi partiler, sendikalar ve diger baska kurumlar
kapatildi ve malvarliklarina el konuldu; 650.000 kisi gézaltina alinds; 230.000 kisi yargilands;

517 kisi idam cezasina mahkum edildi; bu mahkumiyetlerden 50'si infaz edildi; 14.000 kisinin
vatandaslik haklar: ellerinden alindy; 171 kisinin iskenceden 61diigii belgelendi ve toplamda

299 kisi cezaevlerinde 61dii.# Darbenin daha genis kapsamdaki siyasi sonuglari ise, toplumun
uzerinde kalic1 bir baski yaratilmas, Tiirk milliyetciligine dayanan monist bir siyasal yapi
olusturulmasi ve asir1 militarize bir siyasi atmosferdi. Ayrica, zorla kaybetmeler ilk defa resmi bir
devlet stratejisi olarak, daha yapilandirilmis bicimde uygulanmaya baslady; aralarinda 6grenciler,

2! “Rakamlarla 12 Eyliil Darbesi;” NTV online, son degisiklik tarihi: 11 Eyliil 2009, http://www.ntv.com.tr/turkiye/
rakamlarla-12-eylul-darbesi,ZMq1kGJuR02pAY]n18vjaQ.
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isciler, gazeteciler, sendikacilar ve radikal/silahli sol hareketlerin militanlarinin da oldugu bircok

cunta rejimi muhalifi zorla kaybedildi.

Ote yandan, 1980 darbesiyle birlikte yeni bir déneme giren Kiirt meselesi, sonralar: zorla
kaybetmelerin resmi giicler ve paramiliter gruplar tarafindan sistematik ve kapsaml olarak
uygulandig1 ana saha héline geldi. Tiirk Silahli Kuvvetleri (TSK) ile Partiya Karkerén Kurdistan
(PKK) arasinda 1984'te baglayan ve 199011 yillarda yogunlasan silahli ¢catisma, genis kapsamdaki
siyasi sonuclariyla, o ddnemde yeni bir devlet siddeti repertuvari ihtiyaci dogurdu. Bu siyasi
sonuglar sunlardy: Kiirt siyasi hareketi cevresinde kayda deger bir seferberlik; PKK orgiitiiniin
siyasal taleplerinin Kiirt toplumunun bazi kesimleri arasinda popiilerlesmesi; gerilla giiclerine
katilimin siirekli artmasinin yani sira, Kiirt hareketinin yeni siyasal partiler, gazeteler ve sivil
toplum kuruluslar: kurmasi. 1993 yilinda Milli Giivenlik Kurulu, “Alan Hakimiyeti ve PKK
Orgiitiinii Bélgede Barindirmama” konseptiyle yeni bir giivenlik stratejisi ilan etti ve Kiirt
bolgesinde daha “cesur” kontrgerilla yontemleri uygulanmaya baglandi. Koy ve diger yerlesim
yerlerinin zorla bosaltilmasi, yasadisi ve keyfi infazlar ve zorla kaybetmelerin sayis1 ve
yayginliginda, resmi devlet ideolojisinin egemenlik krizine bir cevap olarak, bu “alan hakimiyeti”
stratejisinin uygulanmaya baslamasiyla birlikte gériiniir bir artig oldu.

Sug Oriintiileri

Tiirkiyede zorla kaybetmeler {i¢ kategoriye ayriliyor: erken dénemde kaybedilenler, cogunlugu
radikal/silahli sol 6rgiitlerin militani olan ve 1980’ler sirasinda ve 1990’larin basinda kaybedilen
ogrenciler, isciler ve sendikacilar. Yereldeki Kiirt sdzciilerin oldugu grup, Kiirt siyaseti
etrafindaki seferberligi temsil eden gazeteciler, siyasetciler, aktivistler, avukatlar ve insan
haklar1 savunucularindan olusuyordu. Uciincii grup ise, PKK &rgiitiine lojistik destek vermekle
ya da milis 6rgiitiiniin bir iiyesi olmakla suclanan, Kiirt bélgesinde yasayan her vatandastan
olusuyordu. En kalabalik grubun ii¢linciisii oldugunu eklemek gerekir. Zorla kaybedilenlerin
tam sayisi heniiz bilinmemektedir, yine de Hakikat Adalet Hafiza Merkezi'nin bir dizi insan
haklar 6rgiitiinden topladigl verilerin degerlendirmesine dayanan tahminine gore, cogu 1993'ten
sonra ve agirhikh olarak Kiirt bolgesi ve Tiirkiyenin giineydogusunda olmak {izere, toplam 1353
kisi zorla kaybedildi.

Sugun sorumlulari, cogunlukla kontrgerilla ekibi olarak bilgi toplamak ve operasyon
gerceklestirmek iizere, Kiirt bélgesi boyunca konuslanmis olan Jandarma istihbarat ve Terérle
Miicadele (JITEM) ekipleriydi. JITEM; ordu mensuplari, emniyet mensuplari, kdy korucular:
(devlet tarafindan silahlandirilmis ve PKK orgiitiine karsi miicadelede yer alma gérevi verilmis
paramiliter gruplar) ve itirafcilardan (PKK o6rgiitiiniin i¢ yapis, iligkileri ve lojistik baglantilar:
hakkinda bilgi verdikleri icin resmi olarak hukuki koruma alip, paramiliter giiclerin yaninda
PKK ile savasan eski mensuplar) olusuyordu. Bu gruplar, insanlari ogunlukla taniklarin éniinde
(aile tiyeleri, komsulary, is arkadaslari ya da arkadaslari) evlerinde, isyerlerinde, pazarlarda ya

da olaya tanik olan birtakim baska kisilerin oldugu benzeri kamusal yerlerde resmi sekilde

gbzaltina aliyordu.
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Sucun bir diger énemli unsuru da devlet gérevlisi ya da JITEM ekiplerine ya da diger resmi
olusumlara yakin/onlarla iyi iliskiler icinde oldugunu 6ne siiren farkl kisilerin, kayiplarin
ailelerinden para talep etmesidir. Tipik olarak, kim oldugu bilinmeyen kisiler, genelde bir
telefonla ailelerle iletisime geciyor ve zorla kaybedilen kisinin bulundugu yer hakkinda bilgi
sahibi olduklarini ve bunu para karsilig paylasabileceklerini séyliiyordu. Yine, siklikla aileler
sartlarini zorlayarak, s6z konusu meblagi toplayabilmek icin ellerinden geleni yapiyor ve bunu o
bilinmeyen kisiye teslim ediyordu. Fakat, ne yazik ki bu trajik degis tokus sonrasi bile, neredeyse
hicbir zaman sevdiklerinden kalanlara ulasamiyorlardi.

Son olarak, bir diger 6nemli konu da carpici sekilde kayiplarin bedenlerinin/kemiklerinin siirekli
olarak yok olmasidir. Hafiza Merkezi'nin verilerine gore, zorla kaybedildigi dogrulanan 486
kisiden 277'sinin bedeni Temmuz 2017 itibariyla hala kayiptir2 Cogunlukla yakinlarinin ¢abalari
sonucu bedeni/kemikleri bulunan kiiciik bir azinlik haricinde, kaybedilen kisinin bedeni/
kemikleri ailelerine diizgiin sekilde verilmemistir. iskence ve kétii muamelenin agir izlerini
tasityan bu bedenler, agirlikh olarak yol kenarlarinda, kéylerin disinda kullanilmayan arazilerde,
askeri bolgelere yakin bos arazilerde, su kuyularinda, lagim cukurlarinda ve insaatlarda
bulunuyordu.?

Diger bir deyisle, 1990'lar tam bir cezasizlik donemi oldu.

Hukuki Durum

1990'lar boyunca ya da 20007lerin baslarinda, zorla kaybetmelere karismis resmi sorumlularin
neredeyse hicbiri yargilanip ceza almadi. Kayip yakinlari sistematik olarak yetkili makamlara
basvurularda bulundu ve farkl bicimlerde etkisiz cevaplar aldi: Savcilarin ¢ogu tiirlii bahanelerle
dilekcelerini kabul etmedi; kabul edenler arasinda ise neredeyse hicbiri sorusturma baslatmadi.
Bazilar1 askeri gorevliler karsisinda gii¢siiz olduklarin belirtti, bazilar: da kayip yakinlarin
tehdit etti* Diger bir deyisle, 199071ar tam bir cezasizlik dénemi oldu.

Avrupa Insan Haklar1 Mahkemesi'ndeki (ATHM) durum ise tamamuyla farkliydi. Her ne kadar
zorla kaybedilenlerin ailelerinden cok kiiciik bir béliimii sikayetlerini ATHM'e tasiyabilmis olsa
da ATHM bircok kararinda resmi yetkililerin zorla kaybetmeleri sorusturma konusunda isteksiz

22<Zorla Kaybedilenler,” Zorla Kaybedilenler Veri Tabani, Erisim tarihi: 4 Temmuz 2017,
http://www.zorlakaybetmeler.org/victims.php.

2 Insan Haklar1 Dernegi Mardin Subesi Bagkani Erdal Kuzu, zorla kaybedilenlerin bedenleriyle ilgili bu bilgiyi
dogrulamaktadir. Pelin Tan tarafindan Erdal Kuzu'yla gergeklestirilen roportaj, “Arazinin Alt1 ve $eyler. Mardin
ve Cevresi Faili Mechul Arastirma Siireci,” Jiyan, son degisiklik tarihi: 13 Nisan 2015, https://medium.com/jiya-
ninsesi/arazinin-alti-ve-seyler-mardin-ve-gevresi-faili-mechul-arastirma-siireci-41db6ef09bf6.

24 Ozgiir Sevgi Goral, “ Enforced Disappearance and Forced Migration in the Context of Kurdish Conflict: Loss,
Mourning and Politics at the Margin” (doktora tezi, Ecole des Hautes Etudes en Sciences Sociales (EHESS),
2017), 129.
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oldugunu ve Tiirkiyede hukuk yollarinin etkisiz oldugunu belirledi AIHM'e tasinan en énemli
davalar ise Kurt/Tiirkiye, Gakic)/Tiirkiye, Timurtas/Tiirkiye, Orhan/Tiirkiye ve Ipek/Tiirkiye'ydi.
ATHM'in zorla kaybetmelerle ilgili gerekcelendirmesinin, Tiirkiye ve Gecenistan/Rusya
Federasyonu davalariyla sekillenip déniistiigii ve zorla kaybetmelerin ayirt edici 6zellikleri
uizerine 6nemli bir ictihadin ortaya cikmasiyla sonuglandig: iddia edilebilir. Bu i¢tihadin
unsurlari arasinda devlet aktérlerinin dahil olduguna dair kanitlar; bedeni bulunamamuis bir
magdurun 6limiiniin belirlenmesi; magdurun kacirilmasi/gézaltina alinmasindan bu yana
gecen zamanin yorumlanmasy; kaybolmanin gerceklestigi baglam, ispat yiikii ve 2. maddede
tanimlanan yasam hakkinin prima facie ihlalinin tespiti sayilabilir. Ozellikle Timurtas davasi
cok 6nemlidir. Ciinkii bu davada AIHM, normal sartlarda aranan makul siiphenin 6tesinde ispat
standardinin, somut 6gelere dayanmalar: durumunda “yeterince giiclii, sarih ve tutarh birtakim
cikarsamalar ya da benzer nitelikteki ¢iiriitiilemeyen maddi karinelerin bir arada var olmasi"yla
karsilanabilecegini 6ne siirmiistiir. Bu karar, yalnizca Tiirkiye'deki zorla kaybetmeler icin degil,
Cecenistan/Rusya Federasyonu'ndaki vakalar icin de bir doniim noktasi olmustur, ¢clinkii
devletin sorumlulugunu belirlemede Mahkemenin gerekcelendirme bicimini gostermektedir.
Hafiza Merkezi'nin calismalarina gére, Tiirkiye, aleyhine AIHM'e tasinan zorla kaybetme
davalarinin yiizde 87'sinde sorumlu bulunmustur.

2007 yilinda, baz1 6nemli askeri yetkililerin darbeye tesebbiis suglamasiyla yerel mahkemelerde
yargilandig yiiksek 6nemdeki iki dava olan Ergenekon ve Balyoz sorusturmalarinin
baslamasiyla, 199071ardaki devlet suclar Tiirkiyedeki hukuki ve siyasi tartismalarin konusu
haline geldi. Yargilanan ordu mensuplarinin, 1990’larda Kiirt bolgesinde islenen suclara da
karismis olmalari, baz1 askeri aktérler ve paramiliter gruplarin kriminal faaliyetleri hakkinda
ayri ceza davalar acilmasini tetikledi. Bu askerler, Kiirt meselesinin otuz yili boyunca islenmis
agir insan haklari ihlalleri icin mahkemeye ¢cikmig en kidemli Tiirk ordusu mensuplariydi.
Toplam 10 6nemli davada® askerler, kéy koruculary, itirafci gruplar: ve emniyet iiyeleri zorla
kaybedilme sucuna karigsmalari ve yardim ve yataklik etmeleri sebebiyle yargilandilar.
Durugmalar basta hizlandirilmis prosediirle yapiliyordu. Tiim saniklar suclarin agir niteligi
sebebiyle tutuklu yargilaniyor ve hazirlanan ilk iddianameler saniklar icin agir cezalar talep
ediyordu. Buna ek olarak, 2013 yilinda devlet ve PKK orgiitiiniin tutuklu lideri Abdullah
Ocalan arasinda acik miizakere siireci baglamis ve bu davalara yonelik iyimser beklentileri
gliclendirmisti.

Fakat bu iyimser beklentiler karsilik bulmadi. Baris siirecinin sona ermesi ve silahli catismanin

%5 Hafiza Merkezi'nin analiz ettigi hukuki veriler, 148 kisinin zorla kaybedilmesine iliskin AIHMe yapilan 73
bagvuruyu da igeriyor. “Zorla Kaybetmelerle {lgili Hukuki Bulgular” Hakikat Adalet Hafiza Merkezi, Erigim
tarihi: 2 Aralik 2015, http://hakikatadalethafiza.org/en/about-hafiza-merkezi/how-do-we-work/main-findings-
of-the-legal-studies-program/. S6z konusu AIHM kararlarinin carpici bir 6zelligi de bagvuranlarca gok defa ileri
sliriilmesine ragmen, Mahkeme'nin higbir zaman Kiirt vatandaslara yonelik etnik ayrimcilik yapildig: iddiasini
kabul etmemesidir. Diger bir deyisle, Mahkeme hicbir zaman Avrupa Insan Haklar1 Sézlesmesi'nin ayrimeilik
yasagini diizenleyen14. maddesinin ihlal edildigi iddiasin1 kabul etmemistir.

%6 Davalarin ismi ve hukuki iceriginin yani sira, sonuglariyla ilgili izleme raporlari dahil olmak iizere ayrintili
bilgi i¢in, bkz: “Davalar;” Faili-Belli, Erisim tarihi: 4 Temmuz 2018, http://failibelli.org http://failibelli.org/tum-
davalar/.
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yeniden baglamasiyla, davalarin gidisati kokten bir degisiklige ugradi. Davalar “glivenlik
sebebiyle” uzak sehirlere nakledildi, cogunda mahkeme heyeti ve savcilar bircok kez degistirildi.
Uzun tutukluluk siireleri sebebiyle saniklarin hepsi teker teker tahliye edildi. Bu yayinin
hazirlandig tarih itibariyla, bu davalardan besi, tiim saniklarin beraatiyla sonuclandi. Geri kalan
bes davadaki saniklar da beraat etmeyi bekliyor.

Hafizalastirma Calismalar:

Zorla kaybedilenlerle ilgili en 6nemli hafizalastirma calismasy, ilk oturma eylemlerini 27 Mayis
1995'te Istanbul'un Beyoglu ilcesinin en kalabalik yerlerinden biri olan Galatasaray Meydaninda
yapan Cumartesi Anneleri/insanlari’'nin girisimidir. ilk oturma eylemi, aralarinda zorla
kaybedilen Hasan Ocak'in” igkence edilmis bedeninin kimsesizler mezarhiginda bulunmasinin da
oldugu bir dizi olay sonrasinda diizenlendi. Yakinlar1 ve agirlikli olarak insan Haklar1 Dernegine
bagh insan haklar: aktivistleri Hasan Ocak’ ararken, Adli Tip Kurumunda —tamamen tesadiif
eseri—zorla kaybedilen bir bagka kisinin, Ridvan Karako¢'un® isminin gectigi bazi kayitlari
bulmustu. Ayrica, eczacl, aktivist ve o sirada yeni kurulmus olan saglik calisanlar: sendikasi
Saglik-Sen'in kurucularindan olan, polisin gézaltina aldig1 Aysenur Simsek? 24 Ocak 1995'te

6li bulunmustu. Bu olaylardan derin bicimde etkilenen ve Arjantindeki Madres de Plaza

de Mayo'dan ilham alan insan haklar aktivistleri ve kayip aileleri, Hasan Ocak'in ailesinin
girisimiyle her cumartesi saat 12.00de Galatasaray Meydani'nda toplanmaya baslayarak,
sevdiklerinin fotograflarini ellerinde tutup, sessizce oturarak kayiplara ne oldugunu 6grenmeyi
ve sorumlularin yargilanmasini talep etti. Her cumartesi ayni yer ve saatte, ellerinde kirmizi
karanfiller tasiyarak, slogan atmadan, yalmzca kayiplarin fotograflarini ve hikayelerini
gostererek, sessiz nébet tuttu. Her oturma eyleminin sonunda, yillardir sistematik sekilde
uygulanan zorla kaybetme sucguyla ilgili hakikatin ortaya ¢ikarilmasi ve adaletin saglanmasina
yonelik taleplerinin altini ¢izen bir basin aciklamas: okunuyordu. Katihmcilarinin gézaltina
alindigy, iskence ve dayaga maruz birakildigy, siirekli bask: ve polis siddeti gérdiigii bu sessiz
eylem, 200 hafta boyunca devam etmeyi bagardi. Oturma eylemlerinin daha genis etkileri de
oldu. Ornegin, Tiirkiye'nin en basarili ve popiiler sarkicilarindan biri olan Sezen Aksu, Cumartesi
Anneleri icin “Cumartesi Tiirkiisii“ adli bir sark: yazdi ve sarkinin kaydi, poptiiler haftalik dergi
Aktiiel'in bir eki olarak dagitildi.*®

Oturma eylemleri, bu giiclii etkisine ragmen, 13 Mart 1999'da maruz kaldiklar: siirekli kotii
muamele ve ciddi baskidan dolayi, kayip ailelileri tarafindan durduruldu. Hasan Ocak'in kiz
kardesi Maside Ocak, ailelerin oturma eylemlerini sonlandirmadigini, yalnizca ara verdigini

%7 Hasan Ocak’in zorla kaybedilmesiyle ilgili daha fazla bilgi igin, bkz. “Hasan Ocak'in Zorla Kaybedilmesi,” Zor-
la Kaybedilenler Veri Tabani, Erisim tarihi: 5 Haziran 2018, http://www.zorlakaybetmeler.org/event.php?id=HAH/
event/150.

28 Ridvan Karakog'un zorla kaybedilmesiyle ilgili daha fazla bilgi igin bkz. “Ridvan Karakog'un Zorla
Kaybedilmesi,” Zorla Kaybedilenler Veri Tabanu, http://www.zorlakaybetmeler.org/event.php?id=HAH/event/66.

2 Aysenur Simsek'in zorla kaybedilmesiyle ilgili daha fazla bilgi icin bkz. “Aysenur $imgek’in Zorla Kaybedil-
mesi,” Zorla Kaybedilenler Veri Tabani, Erisim tarihi: 5 Haziran 2018, http://www.zorlakaybetmeler.org/event.
php?id=HAH/event/111.

39 “Cumartesi Tiirkiisii,” Vikipedi, Erigim tarihi: 7 Subat 2016, https://tr.wikipedia.org/wiki/Cumartesi_Tiirkiisii.
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soyleyerek, “Bizim icin her yer Galatasaray, kayiplarimizi aramaya devam edecegiz” dedi.”
Cumartesi Anneleri/insanlarr’nin oturma eylemleri, Ergenekon davasinin iddianamesi
hazirlandiktan sonra, 31 Ocak 2009'da tekrar basladi. Oturma eylemlerinin ana talebi, bu sefer,
Ergenekon davasinin kapsaminin genisletilip, zorla kaybetme sucunu icermesiydi. Clinkii
zorla kaybetmelerden sorumlu olan kisiler, o zaman Ergenekon davasinda yargilaniyordu.

Bu yeni oturma eylemleri serisi, hesap verebilirlik ve adalete yonelik somut bir talepten
kaynaklaniyordu. Dahasi, bu oturma eylemleri artik Diyarbakir, Batman, Yiiksekova ve

Cizre gibi Kiirt kentlerinde de gerceklesiyordu. Tam bu dénemde, dénemin Bagbakani Recep
Tayyip Erdogan, kayip aileleri ve Cumartesi Anneleri/Iinsanlari'min temsilcileriyle bir toplanti
gerceklestirdi.®? Fakat, 2015 yilinda silahli catismanin yeniden baslamasiyla, Kiirt sehirlerindeki
oturma eylemleri biiyiik oranda askiya alind1. Su anda, yalnizca istanbul ve Diyarbakirda

yapiliyor.

Bireysel Hikaye

TAHIR ELCI

“Sizi sevmiyoruz ve heyetten cekilin”

Tahir Elci, neredeyse tiim kayip ailelerinin avukatiydi ve zorla kaybetmelerin sorumlulari
hakkinda ceza davalarinin acilmasinda olaganiistii etkisi olan bir hukukcuydu. Cizreliydi;
calismalari ve bitmez tilkenmez miicadelesi 6ncelikle avukatlar olmak iizere, tiim insan haklari
savunucularina ilham veriyordu. AlHM'e tasidig1 davalar arasinda en carpici olanlar sunlardir:
Ahmet Ozkan ve digerleri/Tiirkiye, Yavuz ve digerleri/Tiirkiye, Ciilaz ve digerleri/Tiirkiye, Yakisan
ve digerleri/Tiirkiye, Benzer ve digerleri/Tiirkiye, Tanis ve digerleri/Tiirkiye, Yumak ve Sadak

ve digerleri/Tiirkiye.?* Tahir Elci, Diyarbakir Barosu Baskani olarak, 15 Ekim 2015 tarihinde

CNN Tiirk kanalinda yayinlanan “Tarafsiz Bélge” adli ¢cok popiiler bir televizyon programina
katildi. Bu TV programinda, PKK 6rgiitiinii terdrist bir 6rgiit olarak tanimlamadigini belirtti.

Bu aciklamasindan sonra, anaakim medyadaki cesitli TV programlari ve gazeteler tarafindan
hedef gosterildi ve hakkinda ceza davasi agildi. 28 Kasim 2015'te, tarihi Dért Ayakli Minarenin
yamacinda, Diyarbakir'in kentsel alaninda devam eden silahli catismay1 ve bundan dolay: Sur
sehrinin tarihi mirasinin, 6zellikle de Dort Ayakli Minare'nin zarar gérmesini protesto eden bir
basin agiklamasi yaparken, giindiiz vakti 6ldiiriildii. Sorumlular hala bilinmiyor; hayati boyunca
miicadele ettigi cezasizlik, artik kendi suikastcilarini koruyor.

31 Maside Ocak, Pelin Tan réportaji, “Her kayip yakini sevdiginin son s6ziinii bilmek ister; Tiirkiyeden Siddet
Hikayeleri, Erisim tarihi: 15 Subat 2016, http://www.siddethikayeleri.com/portfolio/her-kayip-yakini-sevdiginin-
son-sozunu-bilmek-ister/#.V5IaDlccA0Q.

32 “Erdogan, Cumartesi Anneleri ile Goriigtii,” Hiirriyet online, Son degisiklik tarihi: 5 Subat 2011, http://www.
hurriyet.com.tr/erdogan-cumartesi-anneleri-ile-gorustu-16945633. Toplantiya su kisiler katildi: Berfo Kirbayir
(Cemil Kirbayir'in akrabasi), Elmas Eren (Hayrettin Eren’in akrabasi), Erdogan Alpsoy (Kasim Alpsoy’un
akrabas1), Hediye Coskun (Abdurrahman Cogskun’un akrabasi), Hasan Karakog (Ridvan Karakog’un akrabasi),
Hiiseyin Ocak (Hasan Ocak'in akrabast), Serpil Tagkaya (Hiiseyin Taskayanin akrabast), Kiraz $ahin (Ismail
Sahin’in akrabas1), Zeycan Yedigol (Nurettin Yedig6l'tin akrabasi), Kadriye Ceylan (Tolga Ceylanin akrabasi),
Hanife Yildiz (Murat Yildiz1in akrabasi) ve Hanim Tosun (Fehmi Tosun’'un akrabasi).

33 Davalarla ilgili daha fazla ayrint1 i¢in bkz: “Tahir Elgi’siz 1 Yil,” Hakikat Adalet Hafiza Merkezi, 5 Aralik 2016,
http://hakikatadalethafiza.org/tahir-elcisiz-1-yil/.
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Silahli catismanin baslamasiyla, mahkemeler zorla kaybetme davalarini sorumlulari beraat
ettiren kararlarla sonlandirmaya basladi. Bundan dolay1 Tahir El¢i, —suikasta ugramadan hemen
onceki son durusmasi olan—Lice davasi durusmasi sirasinda, biraz huzursuzdu. Clinkii bitmez
tiikkenmez ¢abasi ve titiz hukuki calismalarindan kaynaklanan iyimserligine ragmen mahkeme,
saniklarin zorla getirilmesi talebini reddetmisti. El¢ci, durugsmalar sirasindaki nezaketi ve sakin
tutumuyla bilinirdi, fakat, talebinin reddedilmesi tizerine, belki de hayatinda ilk defa mahkeme
heyeti baskanina “sizi sevmiyoruz ve heyetten cekilin.” demisti. Oliimii sonrasi bu sézleri,
“yonelttigi mahkeme baskani [sonraki durusmada] heyette yoktu. Salon hinca hin¢ doluydu ve
magdurlar Tahir Elci'nin fotografini tagiyordu. Onun her zaman oturdugu sandalyeye de bir
fotografi birakilarak, bir 6nceki durusmada yaptig1 savunma avukatlar tarafindan tekrar okundu.
Daha sonra, mahkeme heyeti, avukatlarin sanigin zorla getirilmesi talebini degerlendirmek

lizere ara verdi. Mahkeme heyeti kararini agiklamak icin salona girdigi sirada, salonun acik olan
penceresinden bir giivercin igeriye girdi. Herkesin hayretler icinde baktig1 ve herkesin Tahir Elci
olduguna inandig giivercin salondaydi. Heyet samigin zorla getirilmesi kararini agikladiktan
sonra o giivercin 6nce uzunca 6ttii. Sonra da kanatlarini ¢cirparak geldigi camdan gitti. Her davaya
mutlaka katilan Tahir Abi bir kez daha mahkeme salonundayds, giivercin sesiyle.”
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Yerel, mezhepsel ve uluslararasi aktoérlerin siddetli
karsilagmalar:: Liibnan'in “kurumsallagmis sessizligi” ve 6tesi

Liibnan, uzun siireli bir silahli catisma, bunu izleyen dénemde siddetin trajik devamliligi ve
agir insan haklari ihlallerinin ardindan pargalanmis, siddet dolu ve bastirilmis bir ge¢misle bas
etmek zorundaydi. Yapilandirilmis bir gecis ddneminin olmayisi, sinir komsusu iilkelerin uzun
silireli askeri ve siyasi miidahaleleri, devam eden siyasi dengesizlik ve i¢ savas sonras1 dénemde
bir tiirlii dinmeyen siddet zor bir durum olusturuyordu. Dahasi, farkli mezheplerden gelen yerel,
askeri ve paramiliter aktorlerden, komsu iilkeler ve onlarin yereldeki tagseronlarina uzanan bir
kapsamdaki sorumlularin karmasik kimlikleri, ge¢cmisle yiizlesme konusunu oldukca hassas
hale getiriyordu. Sosyal bilimci Iosif Kovras'in Liibnan érnegini tanimlamak icin kullandig1

bir kavram olan “kurumsallasmis sessizlik,” i¢ savasi izleyen 20-30 yilda degismeden varligini
slirdiirdii. Cesitli ve devaml nitelikteki zorluklar ve karmasaya ragmen, 2005 yilini izleyen
hareketlilik doneminde, hem kayip ailelerinin hem de yerel sivil toplum orgiitlerinin bitmez
tiikkenmez ¢abalarina ek olarak, farkl uluslararasi 6rgiitlerin i1srarciligi sayesinde durum goérece
umitliydi. 2005 y1ili sonrasi ortaya ¢ikan hareketlilik baglaminda, 6zgiin ittifak bicimleri ve yeni
aktivizm tiirleri, kayiplar konusunu ele almak ve Liibnan'in trajik ge¢cmisiyle yiizlesmek icin
beklenti dolu bir ivme yaratmisa benziyordu. Giiniimiizde, bu iyimser hareketlilikte 6nemli bir
olumsuz degisim olduysa da bdylesi beklenti uyandiran bir ortami miimkiin kilan ¢abalarin bir
degerlendirmesinin hala giincelligini koruduguna inaniyoruz.?

Arka plan

Liibnanda 1975'ten 1990a kadar siiren silahli catisma, farkli dini/mezhepsel ve ulusal/etnopolitik
kimlikler arasindaki gesitli catismalarin bir sonucuydu. Farkh siyasal baghliklarin da bu
cekismeleri siddetlendirdigini eklemeye gerek yoktur. Liibnan'in Hiristiyan ve Miisliiman
topluluklar arasinda artan siyasi ve toplumsal gerilimlere, bu topluluklarin siyasi liderleri
arasinda yiikselen i¢ iktidar miicadeleleri eslik ediyordu. Hiristiyan ve Miisliiman topluluklar
arasinda uzun siiredir devam eden iktidar paylasimi konusu, Filistinli silahli gruplarin artan
etkisiyle daha da cetrefilli hale gelmisti.? Yasanan i¢ siddetle birlikte Liibnana komsu iki iilke
olan Israil ve Suriyenin askeri miidahaleleri, Filistin Kurtulus Orgiitii gibi Filistinli silahl
&rgiitlerin Litbnan'da giderek artan etkisi, Iran, Irak ve Suudi Arabistan gibi diger bélgesel
aktorlerin girisimleri ve son olarak, Fransa ve Amerika Birlesik Devletleri gibi uluslararasi

! osif Kovras, “Institutionalized Silences for the Missing in Lebanon,” Grassroots Activism and the Evolution
of Transitional Justice, The Families of the Disappeared i¢inde (Cambridge: Cambridge University Press, 2017),
129-154.

22005 yilini izleyen iyimser hareketliligin olumsuz yondeki degisimine neden olarak ekonomik kriz, altyapi
krizi, siyasal alandaki agir1 yolsuzluk ve Suriye miilteci krizi gosterilebilir. Biitiin bunlar, zorla kaybedilmeler
konusunu simdilik rafa kaldirdi. Ve ne yazik ki, aileler disinda bu konuyla ugrasan herhangi bir topluluk ya da
aktivizm hareketi varmis gibi gériinmiiyor. Yine de, 2005 yili sonras: hareketlenmeyi miimkiin kilan unsurlari
ve kosullar1 meydana gikarmak 6nem tagtyor.

3 Birlesmis Milletler Yakindogu Filistin Miiltecilerine Yardim Ajans'min (UNRWA) kayitlarina gére, Liibnan
yaklagik 447.000 Filistinli miilteciye ev sahipligi yapiyor, bkz: Uluslararasi Gegis Donemi Adaleti Merkezi, Living
with the Shadows of the Past. The Impact of Disappearance on Wives of the Missing in Lebanon (Beyrut: ICT],
2015), 5.
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aktorlerin miidahaleleri kanli i¢ savasi ve akabindeki siddet dolu dénemi beraberinde getirdi.

Savas sirasinda, radikal Hiristiyan militanlar, mevcut siyasi statiikoyu korumak adina harekete
gecerken, muhalif Miislimanlar ve Filistinlilerin miicadelesine sempati besleyen siyasal sol
hareketlerin mensuplari, Miisliiman topluluga yonelik adaletsiz oldugu diisiiniilen mevcut
sistemi degistirmek amaciyla harekete gecti ve yiizlerce militan topluluk sicak silahli miicadeleye
giristi.* Pogromlar, katliamlar, yargisiz infazlar, zorla yerinden etmeler, insan kagirmalar

ve zorla kaybetmeler savasin tiim taraflari tarafindan savas stratejisi olarak kullanildi ve
tahminen 144.240 insanin 6liimiine yol agt1. Savas boyunca iilkenin altyapisi ve kamu hizmetleri
kullanilamaz hale geldi, ekonomi tamamen ¢oktii ve siyasal sistem, tiim kuruluslariyla birlikte
biitiiniiyle ise yaramaz héle geldi. Liibnan vatandaslarinin yaklasik yiizde 757, silahli catismay:
dogrudan deneyimledigini belirtti. Savasin ilk iki yili olan 1975 ila 1977 arasinda, insan kagirma
vakalar yaygindi ve bunlarin cogu magdurlarin kaybedilmesiyle sonuglaniyordu.®

Her ikisi de Litbnan'in komsusu ve topraklarinin bir kismini isgal etmis olan Suriye ve Israil'in
miidahaleleriyle, insan kacirmalar ve zorla kaybetmelerin oriintiilerinde 1980'li yillarin basinda
degisiklikler oldu. Savas boyunca yiizlerce Filistinli ve Liibnanh Miislimanin yani sira, Liibnan
sol siyasetinin mensuplari Israil tarafindan kaybedildi.” Ayrica, Suriye faktérii de tabloyu
cetrefilli hale getiriyordu: Suriye dogrudan Liibnan isgal edip yereldeki tageron giicleriyle

i¢ savasin en 6nemli aktorlerinden biri olmakla kalmadi, varligini savasin bitiminden ¢ok
sonrasina kadar siirdiirdii. Pax-Syriana dénemi?® boyunca, “1990'dan 2005'e kadar, azalmamis

olan 6nceki kaybetme bicimleriyle es zamanl olarak yeni bir ériintii ortaya ¢ikti: Hizbullah'in
kontroliindeki gruplar tarafindan Liibnanlilara yonelik gerceklestirilen biiyiik kacirma dalgalari
sonrasinda magdurlar Suriye cezaevlerine naklediliyordu.” Béylece, on bes yil siiren savag ve onu
izleyen siddet dolu dénem, magdurlar, sorumlular, suc ortaklari ve sug ériintiilerinin cetrefilli

ve karmasik bir bilesimini yaratti. Bu bilesim, giiclii korku, glivensizlik ve kayip duygularini
besleyerek, Liibnan toplumunu derinden etkiledi.

Sug Oriintiileri

Liibnan hiikimeti tarafindan yayimlanan bir raporda, savas boyunca 17.415 kisinin kayboldugu
ya da zorla kaybedildigi tahmin ediliyor. Ote yandan, Liibnan'da yasayan taninmis insan haklar:

4 Kovras, 133.

*ICTJ 2015, 5.

6 Lynn Maalouf, “Enforced Disappearances in Lebanon: A Nation’s Unyielding Legacy;” Kayiplar Igin Hareket
[Act for the Disappeared] adli sivil toplum kurulugu i¢in kaleme alinan rapor, Beyrut, 2009, http://www.actfort-
hedisappeared.com/sites/default/files/Resource%20Documents/Article_LynnMaalouf_ENG_0.pdf.

7 Kovras, 134, Israil ordusu, Liibnan’n giineyinde 22 yildir devam eden isgalini May1s 2000'de sonlandirdi.

8 “Mayis 1991'de Liibnan ve Suriye, Kardeslik, Isbirligi ve Eggiidiim Anlagmasrni ve dort ay sonra Savunma ve
Giivenlik Anlagmasr’ni imzaladi. Boylelikle birgoklarinin sonraki yillarda Pax Syriana olarak adlandirdigi durum
i¢in gerekli zemin olusmus oldu. Bu evreye, Suriye Ordusunun gekildigi y1l olan 2005% kadar, statiikoya karst
¢tkan kurum ve kisilere yonelik giderek artan baski damga vurdu”” Uluslararas: Gegis Dénemi Adaleti Merkezi,
Lebanon’s Legacy of Political Violence. A Mapping of Serious Violations of International Human Rights and
Humanitarian Law in Lebanon, 1975-2008 (Beyrut: ICT], 2013), 77.

? Kovras, 135

191CT7 2013, 70.
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aktivisti Lynn Maalouf, bu sayinin yiiksek tutuldugu kanisinda: Ona gore, titiz bir belgeleme
calismasi ile sayinin azalmasi miimkiin; zira bu say1, devaminda yapilmis bir sorusturma
olmadan yalnizca kayip yakinlarinin polise yaptiklar: bildirimlere dayaniyor." Yukarida da alt1
cizildigi iizere, Litbnan ordusu, Liibnanh milisler, Suriyeli ve Israilli giicler ile yereldeki taseron
kuvvetleri dahil olmak iizere, savasin tiim taraflar1 zorla kaybetmelere karismis ve bunlar

sik sik bu gruplar arasindaki esgiidiimle gerceklestirilmisti. “Cogunlugu sivillerden olusan
magdurlar, kontrol noktalarinin yani sira evlerinden ve sokaktan aliniyorlardi. Kacirilmalarinin
bircok sebebi vardy; diger tutsaklar karsiliginda, para ya da intikam icin veya bazi gézlemcilerin
ileri siirdiigii Gizere, insanlar1 mezhep ayriliklari temelinde ayiracak bir yerinden edilme icin
kagirilabiliyorlardi.™?

Kaybetmeler yalnmizca insan kacirma biciminde gerceklesmiyordu. Bircok kisi toplu katliamlar,
pogromlar ve silahli catismanin diger bicimleri sonucu kayboluyor ve toplu mezarlara
gomiiliiyordu. Resmi olmayan raporlara gore, kaybedilenlerin bazilari daha sonralari denize
atihiyordu. Resmi bir gecis donemi veya gecis dénemi adalet mekanizmasi ya da gecmisle
yiizlesme siyaseti olmadigindan 6tiirti, zorla kaybedilenlerin profiliyle ilgili dogru veri
bulunmuyor, fakat Uluslararasi Kizilhag Orgiitiiniin 324 aileden olusan bir érnekleme dayanarak
yiirittiigi kapsaml arastirmaya gore, hemen hemen tiim kagcirilanlar erkekti ve cogunlugu
kaybolduklarinda gencti.® Yine ayni verilere gore, kaybedilenlerin asagi yukari yarisi evliydi
ve dolayisiyla geride bir es ve siklikla cocuk(lar) birakmislardi. Agirhikl olarak ailenin gecimini
saglayan onlardi ve ylizde 72'si kacirildiklar: zaman bir iste ¢alisiyordu. Ayni derecede 6nem
tasiyan bir diger konu ise, cogunlugunun -yiizde 82- sivil olmasi ve yalnizca yiizde 16'sinin

savascl olmasiydi.

Lynn Maalouf zorla kaybedilenleri {i¢ gruba ayiriyor:

“1- Liibnanh ve Filistinli milisler, giivenlik teskilatlar1 ya da Liibnan ordusu (bununla
birlikte bu gruplar bazen Israil ya da Suriye giicleriyle iliskili olabiliyor ve magdurlari
onlara naklediyorlardi) tarafindan kaybedilenler. Bunlarin cogunun 6lmiis oldugu
varsayiliyor.

2- Suriye ordusu ya da onun yereldeki ittifaklar: tarafindan alinan kisiler. Kayip
yakinlarinin bircogu bu kisilerden bazilarinin hala Suriye hapishanelerinde oldugu
umudunu tasiyor ve bu ylizden bu magdurlar cogu kez kayip ya da kaybedilen olarak
degil, “tutuklu” olarak tanimlaniyor.

3-Israil ordusu ya da onun su an dagitilmis durumdaki miittefiki Giiney Liibnan
Ordusu tarafindan alinan kisiler.”

! Maalouf.

ZAge.

13 Uluslararas1 Kizilhag Orgiitii, The Families of People Missing in Connection with the Armed Conflicts that
have Occurred in Lebanon since 1975 (Beyrut: ICRC, 2013), 8. “Ortalama yas 28 olsa da, 18 yas istatistiki ‘tepe
noktasini‘ olusturuyordu: kayiplarin dértte biri kaybolduklarinda 18 yasindaydi”

' Maalouf

161




Yerel, mezhepsel ve uluslararasi aktorlerin siddetli karsilasmalari: Liibnan'in “kurumsallasmis sessizligi” ve 6tesi

Bu siniflandirma, kayip yakinlarinin birbirinden farklilagan talepleri ile bu talepleri savunmak
ve yaymak icin kurduklar: farkli érgiitleri anlamak icin biiylik 6nem tasiyor. Tiim silahli
gruplar, catismanin ilk evresinde, dini ya da ulusal kimlikler temelinde kisileri hedef alarak
gerceklestirdikleri kagirmalarda, farkli topluluklarda korku uyandirmayi ve intikam saldirilarini
kiskirtmay1 amachyordu. 1980'li yillarda silahli gruplara ek olarak Suriye, Liibnan ve Israil
ordulari, cogunlukla siyasi ve askeri kanattan muhalifleri hedef alarak, keyfi bicimde kisileri
gbzaltina aliyor ve zorla kaybediyordu. 1982 ila 1983 yillar1 arasinda, 2000'in listiinde kisinin
milisler tarafindan kacirildig1 ya da Israil isgali sonrasi Liibnan ordusu tarafindan tutsak
alindig1 diisiiniiliiyor; yiizlercesi ise Israil giicleri tarafindan tutsak alindi ve Israile nakledildi.s
Suriye isgali ve hakimiyeti sonrasi Suriye giicleri ve onlarin yereldeki taseronlari, hem ic savas
sirasinda hem de sonrasinda yiizlerce kisiyi kagird. Uluslararas: Af Orgiitirne gére, bunlarin
hepsi karmasik vakalardan olugsmaktadir; zira bu tutsakliklarin varlig: Liibnanli ya da Suriyeli
makamlar tarafindan ¢ok nadiren kabul ediliyor ve kayip yakinlarinin Liibnanh yetkililere
yaptig1 bagvurular sdylenenlere gére ya reddediliyor ya da ilgisizlikle karsilaniyordu.® 2000'li
yillarda, kagirilan Liitbnanlilardan bazilarinin, cok uzun siireler sonunda Suriye cezaevlerinden
serbest birakilmalari, ailelerin Suriyeli giicler tarafindan kaybedilen yakinlarini bulma umudunu
giiclendirdi”

Sucun bu farkl 6riintiilerinin yani sira, bunlari gerceklestiren aktérlerin cesitliligi, kaybedilenler
konusunun iizerine gitme agisindan cetrefilli ve parcali bir durum yaratti. Béylesi parcali bir
durumun sonucu olarak, zorla kaybedilenlerin geride biraktiklariyla ilgili meseleler ¢ok zorlu
héle geldi. Kayip yakinlar tarafindan, cesitli talepler, stratejiler ve metotlarla kurulan farkl
orgiitlerin varhigi da bu cetrefilli tablonun bir diger sonucudur.

Hukuki Durum

Liibnanda i¢ savasi sonlandirma ve siyasi normallesme icin temel olma hedefi giiden Taif
Anlasmasinin (Ulusal Uzlasma Anlagmasi ya da Ulusal Anlasma Belgesi olarak da bilinir)

1989 yilinda imzalanmasi sonrasi, énemli af yasalan yiiriirliige girdi. Ote yandan, siyasi
normallesmenin, ne yazik ki resmi bir unutma ya da sessizlik politikasi {izerinden hayata
gecirilmesi planlandi. 1991 yilinda, 84. Kanun olarak anilan genel af yasasi uygulamaya konuldu
ve “kisisel bir motivasyon ya da ¢ikar amaciyla islenmedikleri siirece siyasi suglar ya da siyasi bir
boyutu olan suclarin yargilanmasiyla ilgili genis kapsaml bir af™ yiiriirliige sokuldu. Bu genis
kapsaml affin tek istisnasi, siyasi ya da dini liderlere yonelik islenen suglardi, ki bu da magdurlar
arasinda bir nevi yasal ve ahlaki bir hiyerarsi yaratiyor, elit magdurlarin siradan olanlardan
daha 6nemli oldugunu ima ediyordu.”® Dolayisiyla, bu yasa zorla kaybetmelerin etrafindaki yasal
boslugu artirmis oldu. Ote yandan, bazi farkli yazarlar ise bu affin kaybetmelerin sorumlulari
icin uygulanamayacaginy, ¢linkii yasanin, ¢iktig1 tarihten sonra islenmis ya da devam eden

13 Uluslararast Af Orgiitii, Ekim 1997, “Lebanon: Human Rights Developments and Violations,” Erigim tarihi: 5
Kasim 2017, https://www.amnesty.org/download/Documents/164000/mde180191997en.pdf.

16 Age.

!7 Liibnan insan Haklar1 Merkezi, Droits Civils et Politiques au Liban en 2012 (Beyrut: Liibnan insan Haklar1
Merkezi, 2012).

'8 1CTJ 2015, 7.

9 Kovras, 140.
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suclari disarida biraktigini 6ne siiriiyordu.° Bu gériise gore, zorla kaybetmeler bu af yasasinin
kapsami disinda kalmaktadir, ¢linkii devam eden bir nitelik gostermektedir.

Af yasas, ayni derecede 6nemli diger sebeplerle birlikte, bu unutulma ve sessizlik sahnesini
olusturan faktorlerden biriydi.

Af yasasinin bu kurumsallasmis sessizlikteki roliinii Liibnan baglaminda fazla 6ne
cikarmaktansa, baska unsurlari da hesaba katmak gerekiyor. losif Kovras, Liibnandaki
kurumsallasmis sessizligin temel sebeplerine bakarken, bunu yalnizca af yasasini -ki

bu yasa aslinda, kurulmakta olan daha genis kapsamdaki ¢cok boyutlu kurumsallasmis
sessizligi yansitiyor-hukuk merceginden aciklamak yerine, daha incelikli bir analiz sunar. Bu
kurumsallasmis sessizligin nedenleri; Israil ve Suriye'nin devam eden isgalleri sebebiyle asgari
diizeyde giivenligin var olmamasinin yani sira, devam eden siyasi dengesizlik ve siddet, devlet
kurumlarinin, 6zellikle de yarginin demokratiklesmemis olmasi ve uluslararasi aktdrlerin uzun
slire boyunca sinirl kalan mevcudiyetidir. Kovras, ayrica, milisler ve toprak sahiplerinin yerlesik
gtivenlik aygitlarinin, Taif Anlasmasi sonrasinda degismeden kaldiginin ve hatta “gecis donemi”
sonrasl gelistiginin altini ¢iziyor.* Bu sebeple af yasasi, ayni derecede 6nemli diger sebeplerle
birlikte, bu unutulma ve sessizlik sahnesini olusturan faktorlerden biriydi. Kovras, 19801erden
bu yana, yalnizca 10 kadar ailenin yasal yollara bagvurdugunu belirtiyor.? Bu ¢arpici veri ise,
yasal mekanizmalar karsisinda, af yasasinin tesine gecen, yapisal giiven eksikligini ortaya
koyuyor.

Zorla kaybedilenlerle ilgili bir diger 6nemli hukuki diizenleme de 1991 yi1linda yiiriirliige giren 434.
Kanundur. Bu kanun kapsaminda aileler, eger dort yildan fazla siiredir kayiplarsa, kaybedilen
yakinlarini yasal olarak 6lii ilan edebiliyordu. Liibnanl siyasiler, her ne kadar bu yasay1 miras,
evlilik ve diger medeni haklar konularina bir ¢6ziim olarak sunmus olsalar da, cogu aile bunu
hukuki bir yol olarak kullanmayi reddetti. Ciinkii 6liimlerine dair herhangi bir emare ya da
akibetleriyle ilgili herhangi bir bilgi olmaksizin aileler kaybedilen yakinlarim 6lii olarak ilan

etmek istemedi.”®

Hafizalastirma Cabalari

11k olarak, 2000'li yillarda kurulan ii¢ resmi arastirma komisyonunu degerlendirmek gerekir.
Cunki bu komisyonlar, neredeyse hepsi basarisiz ve etkisiz olduysa da ge¢misle hesaplagma ve
kayiplar meselesini ele alma konusunda resmi alanda gosterilen ¢abalar: yansitmaktadir. Alt1
aylik bir siireyle faaliyet gbstermesi planlanan ve yalmzca yliksek riitbeli yetkililerden olusan
ilk ‘savas sonrasi’ komisyonu, Ocak 2000'de kayiplar ve kacirilanlarin akibetini aragtirmak
amactyla kuruldu. Komisyon, aile iyelerinin kayip kisiye dair bilgileri ve kaybolma kosullarini

20 Maalouf ve ICTJ 2015, 7.

2! Kovras, 142-143. “Diger bir deyisle, af gergege ulagabilmenin éniinde 6nemli bir engel olsa da, bu vakada
sessizligin sebebi veya ‘adli ger¢ek’ karsisindaki temel zorluk olarak da goriilmemelidir. Bunun yerine, bir epife-
nomen, yani dengesizlikten dogan daha kapsaml sorunlarin, ¢atigma ¢6zmek adina siirekli siddete bagvurulma-
sinin ve demokratik kurumlarin sinirli oranda konsolide olmus olmasinin bir semptomu olarak gériilmelidir. ”
2 Kovras, 146.

2 Maalouf.
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iceren bir dosyayl, merkez amirinin bilginin dogrulugu konusundaki goriisleriyle birlikte,
yereldeki polis merkezlerine iletmeleri gerektigini ilan etti. Komisyon yaklasik 2000 dosyay1
ele aldy, fakat bireysel olarak sunulan dosyalarla ilgili sorusturma yiiriitlip yiiriitmedigi
bilinmemektedir; gerceklestirdigi calismanin ayrintilar: hicbir zaman paylasilmamistir. Ayrica,
Anayasa Mahkemesi'nin bir stratejik dava siirecinin {iriinii olarak verdigi kararla, hiikiimet
komisyon dosyalarini kaybedilenlerin ailelerine vermek zorunda kaldiginda, bireysel sunulan
dosyalara yonelik sorusturma yapilmadig, yalnizca ailelerden form toplandigi ortaya cikti.
Sonucta, komisyon, magdurlar, sorumlular ve kaybedilmeler sirasindaki kosullarla ilgili hi¢cbir
bilgi icermeyen ve tiim kayiplari 6lii varsayan, iki bucuk sayfalik kisa bir belge yayimladi.s
Olii addedilen bu kisilerden 54'iiniin, 5 ay sonra Suriye tutukevlerinden canli olarak ¢iktilar
diistintildiigiinde, komisyonun mesrulugunun olduke¢a zay:if oldugu anlasilir.

ikinci komisyon, 6zellikle Suriye tutukevlerinde olduguna inanilan kayiplara yogunlasmak iizere
Ocak 2001de kurulmustu. Uyeleri yine {ist diizey giivenlik yetkililerinden olussa da, bu sefer
aralarinda Beyrut ve Trablus barolarindan temsilciler de yer aliyordu. Komisyon iki kez uzatma
alarak 18 ay boyunca calist1 ve toplamda 870 vakay: inceledi. ilkin gizli olarak hazirlanan final
raporu, Beyrut Barosunun bazi 6nemli béliimlerini yayimlamasiyla kamuyla paylasildi? Son
olarak, Suriye Ordusunun Liibnandan ¢ekilmesinin hemen sonrasinda, ii¢iincii komisyon Suriye-
Liibnan ortaklhiginda, Suriye cezaevleri ve tutukevlerinde kaldiktan sonra kaybolanlarin akibetini
belirlemek amaciyla, Haziran 2005'te kuruldu. Bu iki tarafli komisyon da elle tutulur ya da 6nemli
bir netice elde edemedi ve goriiniir bir ilerleme saglanmadi.?

Liibnanl siyasi nomenklaturay: bu komisyonlar: kurmak durumunda birakan siyasi baski,
cogunlukla kayip yakinlari tarafindan kurulan taban érgiitlerinden kaynaklaniyor. Liibnanda
belli basli iic aile 6rgiitii bulunuyor. ilk olarak, Liibnan'da Kacirilanlar ve Kayip Aileleri

Komitesi (Komite), 61diigli varsayilan kayiplarin mezarlarinin acilip kimliklerinin belirlenmesi
ana talebiyle, 1982 yilinda kuruldu. Tutuklu ve Siirgiin Liibnanhlara Destek (SOLIDE), Suriye
tutukevlerinde/hapishanelerinde tutuklu olan/burada kaybolan kisilerin saliverilmesini saglama
amaciyla, 1989 yilinda kuruldu. Uciincil érgiit ise, Israil Cezaevlerindeki Litbnanli Tutuklularin
Desteklenmesi i¢in Izleme Komisyonu, Israil'de élii oldugu varsayilan kayiplarin kemiklerinin
iilkeye iade edilmesi ana talebiyle, 1999 yilinda kuruldu.? Farkl talepleri, konumlanislari ve bazen
birbirine rakip ¢6ziim 6nerileri olan bu 6rgiitler, yine de yillar siiren iletisim ve diyalog sonucu,
Kayiplar icin Eylem gibi sivil toplum 6rgiitlerinin 6nemli destegiyle, is birligine dayal iligkiler
kurmay1 basardi.

Bu orgiitler, Uluslararasi Gegis Dénemi Adaleti Merkezi (ICTJ) tarafindan da desteklenen
girisimleriyle, elle tutulur bir hukuki sonuca da ulasti. ICTJ, Liibnanl iki avukati, stratejik

#ICTJ 2015, 8.

%5 Kovras, 139.

*1CTJ 2015, 9.

*7ICTJ 2015, 8.

%8 Kovras, 136. Bu érgiitlerin konumlanslari ve iligkileri {izerine mitkemmel bir tartisma ve incelikli bir analiz
i¢in bkz: Kovras, 135-139.
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dava lizerine bir rapor yazmalari icin gorevlendirdi. “Zorla kaybedilenlerin (SOLIDE ve Komite
tarafindan temsil edilen) aileleri, raporun énerilerini temel alarak, May1s 2009'da Devlet Istisare
Konseyine hakikati bilme haklarinin taninmasi ve devletin bilgi paylasmamasinin (2000 ve
2001 y1li inceleme komisyonlarinin kamuoyuna acgiklanmayan bulgularini temel alarak) tazmini
talebiyle iki bagvuruda bulundu.” Bu girisim sonucunda, 4 Mart 2014te Sura Konseyi olarak
bilinen Liibnan Devlet Konseyi, sorusturma belgelerine kayip ailelerinin erisimini engelleyen
onceki kararin bozulmasina karar verdi. Bu karar ayni zamanda Liibnan hukukunda “hakikati

bilme hakki"nin ilk kez taninmasi anlamina geldi.*®

Ayrica, biitiin bu devamh girisimler, farkl taraflardan gelen kamusal éziirlerin 6niiniin
acilmasinda da etkili oldu. ilk olarak, 2008 yilinda Liibnan'da gérevlendirilen ilk Filistinli elci olan
Abbas Zaki, Libnandaki silahli mevcudiyetleri sirasinda sebep olduklari zarardan dolayy, Filistin
Kurtulus Orgiitii adina resmi bir 6ziir yayimladi. Akabinde aym yil, Liibnan Giicleri lideri Samir
Geagea, benzer bir aciklama yaparak, Liibnan savasi sirasinda yapilan “hatalar” igin 6ziir diledi.
Fakat, aciklamasini {istii kapali tutarak, magdurlar ya da yapilan hak ihlallerinden bahsetmek
yerine, 6zriinii Allah'tan af dileme etrafinda cergevelendirdi. Son olarak, Cumhurbaskani
Siileyman'in, yine 2008 yilinda, géreve baglamadan énce yaptig1 konusma, devletin resmi
yaklasiminda bir degisime isaret ediyordu. Zira halkin 6niinde, mahkum ve tutsaklarin serbest
birakilmasi ve kayiplarin akibetinin ortaya ¢ikarilmasi i¢in ¢ok ¢alisacaginin altini ¢izmigti.®

Lynn Maalouf, Liibnanda Suriye mevcudiyetinin sonlanmas: ve bundan beg yil 6nce biten
Israil isgalini takip eden 2005 sonrasi dénemin, gecmisle ve zorla kaybetmelerle yiizlesme
uzerine calisan aktivist ve savunucular dahil olmak iizere, sivil toplumun genelinde yeni bir
hareketlenme yarattigini 6ne siiriiyor. Diger yandan Kovras, uluslararasi aktoérlerin devreye
girisinin damga vurdugu 2008 sonrasi1 dénemin altini giziyor. ICTJ, Uluslararas: Kizilhag Orgiitii
ve Friedrich Ebert Stiftung gibi uluslararast sivil toplum kuruluslar: ve farkl kurumlarin
destegi ve girisimlerinin, diger uluslararasi 6érnekler ve kayip yakinlarinin miicadelesinin farkh
yonlerini incelemede etkili olduklarini ve bunlarin 6gretici sonuglar dogurarak, talepleri Liibnan
baglaminda yeniden cercevelendirdigini iddia ediyor.?? Cekismeli konumlanislarina ragmen,
farkli taban 6rgiitleri arasindaki yerel igbirligi ile uluslararasi: deneyim ve bilgiden edinilen
slirekli destek, iyimser ivmenin kaybina ragmen incelenmeye deger bir 6rnek olusturmusa

benziyor.

2 Maalouf.
0 1CT) 2015, 9.
31 Maalouf.
32 Kovras, 150.
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Bireysel Hikéye 3

BIRLESTIRILMIS KANUN TASLAGI

ICTJ, 2010 yilinda, kay1p yakinlarini da temsil eden bir Liibnanlh avukaty, ilgili baz1 STK ve aile
orgiitleriyle® yapilacak istisareler ve uluslararasi érgiitlerin geri bildirimleri sonucu bir kanun
taslagi hazirlamasi icin gérevlendirdi. Kanun taslagi, kayiplarin izlerinin takip siirecleri, toplu
mezarlarin korunmasi ve agilmasinin yani sira, "Liibnandaki kayiplarin ve kaybedilenlerin
akibetinin netlestirilmesiyle ilgili diger meseleleri” yénetmesi icin bir komisyon kurulmasini
onerdi* Bu kanun taslaginin arka planinda, kayip ailelerinin érgiitleri arasindaki olaganiistii
isbirligi cabalarinin yani sira, farkh yerel STK'larin stratejik diisiinmesi ve uluslararasi alandan
gelen destek vard. {lk asamada, Liibnanli 17 insan haklar1 kurulusu bir araya gelerek, kayiplar
konusunun 6ncelikler arasina alinmasi, resmi arsivlere dayanarak kayiplarin akibetinin
arastirilmasy, toplu mezarlarin agilmasy, tutsaklar, kayiplar ve onlarin aileleri i¢in kapsayici bir
onarim plan ve uluslararasi uzmanlar ve uluslararasi sivil toplum kuruluslarinin katilimiyla bir
Hakikat ve Uzlasma Komisyonu'nun kurulmasi taleplerini iceren bir bildiriyi kaleme ald1.35

Bu yasa taslaginin hazirlanmasi, birbirine rakip, bazen de zit giindemleri olabilmesine ragmen,
farkh paydaslar arasinda énemli bir igbirligi ve dayanisma siirecine sahne oldu. Bu olumlu

ivme siddetli bir degisime ugradiysa da, isbirliginin imkan ve zorluklarini gésteren 6nemli bir
girisim olmaya devam ediyor. Sivil toplum aktérlerinin olasi etkisini zayiflatan bir kiiresel sorun
olan farkh paydaslar arasindaki dayanisma eksikligi, bu igbirliginde kismen de olsa giderilmis
goriiniiyor. 2012 ve 2014'te, iki kanun tasarisi art arda Liibnan Parlamentosuna sunuldu. Nisan
2014'te sunulan ikincisi, Liibnan'daki Kayiplar ve Zorla Kaybedilenler Kanunu adini tagiyordu ve
kayip yakinlarinin taban orgiitlerinin, diger yerel STK'larin ve ICTJ gibi uluslararasi paydaslarin
katkilariyla tamamlanmisti. Ne yazik ki iki tasar1 da parlamentoda tartisilmad, fakat Nisan
2015 gelindiginde, Birlestirilmis Kanun Taslag: adli bir belgede gézden gecirilip bir araya
getirilmisti. % Birlestirilmis Kanun Taslag1 hala parlamentoda beklemede olsa da, kanunun
birbirinden bu kadar farkl ve tarih boyunca ¢ekismeli olmus bdylesi paydaslarin katkilari ve
isbirligi ile tasarlanmis olmas, goérece bir basari olarak goriilebilir. Ayrica, uluslararasi 6rgiitlerin
katkilar1 da bahsedilmeye degerdir. Son olarak, bu siirecin bir dizi etkinlik, konusma ve
toplantinin yolunu actigini belirtmek gerekir, ki bu da zorla kaybetmeler konusundaki sessizligi
delme konusunda bir etkiye sahip olabilir.

33 Kanun taslag1 Aileler Komitesi, avukatlar1 ve SOLIDE arasindaki yakin gériismeler sonucu hayata gegirildi.
34

ICTJ 2015, 8.
3> Maalouf.
38 Uluslararasi Gegis Dénemi Adaleti Merkezi, The Missing in Lebanon. Inputs on the Establishment of the
Independent National Commission for the Missing and Forcibly Disappeared in Lebanon (Beyrut: ICT], 2016), 5.
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Gecis Donemi Adaleti Celiskilerinin Bir Laboratuvary: Kibris'ta
Olumlu Taraflar ve Coziilmemis Anlasmazhklar

Kibris 6rnegi, zorla kaybetme olgusunun ¢esitli yonlerini farkli agilardan ortaya koyuyor.
Uluslararasi bir kurumun, Birlesmis Milletler'in varliina ragmen somut adimlarin atilmadig1
catismanin ilk yillarinda icine girilen ¢ikmaz, bu anlamda 6nemli. Ayrica, 2000'li yillarda siyasi
iradenin destegiyle mezarlarin acilmasi ve kimliklerin tespit edilmesi calismalarinin
hizlandirilmasi iyi bir 6rnek teskil ediyor. Dahasi, gecis donemi paradigmasinin hakikat ile adalet,
uygun sekilde defnedebilme ile sorumluluk, taninma ile hesap verme arasinda kurdugu
karsithiklar gibi organik paradokslarini ve ikilemlerini daha yakindan gézlemlemek icin
mitkemmel bir 6rnek. Bir yandan karsilikh giiven, is birligi ve dayanismayi iyi bir sekilde
orneklerken, diger yandan telafi, sorumluluk ve hesap verebilirligin belirsizliklerini gosteriyor.
Konunun siyasi olmaktan ¢ikmasi ile mezar agma ve kimlik belirleme siireglerinin basarisindan
dolay1 bu vakadan uzlaginin en etkili 6rnegi olarak bahsetmek miimkiinken, bagka bir agidan
bakildiginda hesap verebilirligin eksik oldugu fazla teknik yaklasim elestirilebiliyor.

Arka plan

1878 tarihli Kibris Sézlesmesi uyarinca Britanya yonetimi altinda olan Kibris, 1914'te Ingiltere
tarafindan ilhak edildi. O zamandan bu yana, adadaki iki toplulugun, yani Kibrisli Rumlar ve
Kibrish Tiirklerin, farkh milliyetciliklerinin ve ¢atisan siyasi projelerinin sahnesi haline geldi.
1950'li yillarda, toplam niifusun yiizde 18'ni olusturan Kibrish Tiirklerin resmi siyasi projesi
adanin béliinmesi olan taksim’ken, niifusun ¢ogunlugunu olusturan Kibrisli Rumlarin siyasi
liderleri Yunanistanla birlesme, yani enosis'i destekliyordu. Milliyetci ve sémiirge karsit1 silahli
miicadelenin ardindan, Kibris 1960da bagimsizligini ilan etti ve Birlesik Krallik, Yunanistan ve
Tiirkiye arasinda iktidar paylasimini iceren bir ¢6ziime dayali Ziirih ve Londra Anlagmalari'nin
imzalanmasiyla Kibris Cumhuriyeti kuruldu.

Ote yandan, bagimsiz bir cumhuriyetin kurulmasi ve bagh oldugu iktidar paylasimi anlagmasi
Kibrish Tiirkler ve Kibrisli Rumlarin siyasi amacglari arasindaki uyusmazliklari ¢6zmeye yetmedi.
“Ana iilkeler”, yani Tiirkiye ve Yunanistan arasindaki siyasi gerilimleri de dindirmedi.
Bagimsizliktan 6nce, silahli miicadele yoluyla Yunanistanla birlesmeyi hedefleyen bir 6rgiit olan
Ethniki Organosis Kyprion Agoniston (EOKA) 1955 yilinda halihazirda kurulmustu. Tiirk
Mukavemet Tegkilati (TMT) adli bir érgiit de taksim’e, yani adanin Kibrish Tiirkler ve Kibrish
Rumlar arasinda béliinmesine dair ¢agrilari gliclendirmek amaciyla kurulmustu. Bir yandan,
Yunanistan'in topraklarina katilma fikri Kibrish Tiirklerin ana korkusunu olustururken, bir
yandan da Kibrish Rumlarin ¢ogu i¢in Tiirkiye'nin ada {izerindeki etkisinin agir basmasi kabul
edilemezdi.

1963 yilinda, Kibris Cumhuriyetinin kurulmasindan hemen sonra, Kibrisli Rum ve Kibrish Tiirk
toplumlari arasinda yogun siddet olaylari basladi ve 11 yil boyunca siirdii. 1963 ila 1967 arasinda,
Kibrish Rumlarin radikal paramiliter gruplari, Kibrish Tiirklerin kacirilmasi dahil olmak iizere,
birtakim acimasiz eylemler gerceklestirdi. Dehset sagmak ve Kibrish Tiirklerin kéylerini kontrol
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etmek amaciyla, kacirilanlar: infaz ettikten sonra bedenlerini kimsesizler mezarhigina
atiyorlardi.™ Ote yandan, bircok Kibrish Rum da bu dénemde ya infaz edildi ya da kaybedildi.
Toplumlar arasinda yillarca siiren siddet olaylarinin ardindan, 15 Temmuz 1974 tarihinde Kibrish
Rum milliyetgileri tarafindan, tilkenin Yunanistan topraklarina katilmasi igin diizenlenen
darbeden sonra, durum daha da kétiilesti. Birkac giin sonra, Tiirk ordusu 20 Temmuz 1974'de
Kibrishisgal ederek, Tiirkiye Cumhuriyeti'nin anayasal diizeni saglamak amaciyla miidahale
etme hakkini kullandigini ileri siirdii. Tiirkiye, Kibris topraklarinin ytizde 36'sindan fazlasim
isgal etti; mevcut durumu olaganiistii diizeyde kétiilestirdi ve agir magduriyetler yaratti: 150.000
Kibrishi Rum ve 50.000 Kibrish Tiirk yerinden edildi; 6000 kisi hayatini kaybetti ve binlerce insan
kayboldu. 1983 yilinda, Kuzey Kibris Tiirk Cumhuriyetinin (KKTC) ayr1 bir devlet olarak kurulusu
tek tarafli olarak ilan edildi. Bu durum, yeni devleti taniyan tek iilke olan Tiirkiye haric,
uluslararasi topluluk tarafindan sert sekilde elestirildi ve kinandi.?

2003 yilinda KKTC'nin dolasim 6zgiirliigii 6niindeki engellerin kismi olarak kaldirilmasi; Annan
Plani olarak bilinen, sonunda uygulanmamis olsa da kapsaml bir ¢éziimii hedeflemis olan BM
destekli planla ilgili gériismeler; Kibris Cumhuriyetinin 2004 yilinda Avrupa Birligine katilmasy;
her iki tarafin da iki toplumun ¢6ziimii destekleyen liderleri tarafindan ilan edilecek iki kesimli,
iki toplumlu bir federasyona dair kararlihgini tekrarlamasi, Kibris'taki cekismeli durumu kismen
yatistirdi3 Diger bir deyisle, her iki tarafa hakim olmus olan asir1 kati siyasi tutumla
kiyaslandiginda, 2000'lerin basinda gérece yumusamays1 iceren bir dénem basladi. Bununla
birlikte, “Kibris 1974'ten bu yana bir cikmazin i¢cinde béliinmiis bir adadir; savasin bittigi degil,
askiya alindig1 bir adadur. [..] Dahas, her ne kadar Kibris sorunu sanki biri ‘dur’ diigmesine
basmigcasina donmus durumdaysa da insanlar dogru tetikleyicinin, dogru diigmeye
basilmasinin olaylari tekrar baslatabilecegini bilir." Kayiplar konusu, ilk bakista karmasik ve
ihtilafli Kibris tarihindeki can alici bir istisna olarak durabilir, fakat daha derin bir analiz ayni

belirsizlikleri icerdigini gdstermektedir.

Sug Oriintiisii

Kibris Kayip Sahislar Komitesinin (KSK) verilerine gore Kibris'taki kayip insanlarin sayisi
2002/dir. Bunlardan 1510'u Kibrisli Rum, 492’si ise Kibrish Tiirk'tiir.® Toplumlar arasi devam eden
siddet doneminde ise, agirhikl olarak Kibrish Tiirkler kaybolurken, yaklasik 40 Kibrisli Rum
kaybolmustu.® Bu dénemdeki kayiplar cogunlukla evlerinden alinan sivillerdi. Tkinci kayiplar
donemi, Tlrkiye'nin aday: isgal etmesinden hemen sonra bagladi. Bu sefer, daha ¢ok Kibrish
Rumlar hedefleniyordu. “Hedeflerin evlerinden alinan siviller oldugu ilk doneme tamamen zit

! Tosif Kovras, “Cyprus: The Bright Side of a Frozen Conflict” Grassroots Activism and the Evolution of Transitio-
nal Justice iginde, The Families of the Disappeared (Cambridge: Cambridge University Press, 2017), 156 — 157.

? Kyriakou ve Nurcan Kaya, Minority rights: Solutions to the Cyprus conflict iginde, verilen zaman gizelgesinden
edinilen bilgi (Londra: Uluslararas1 Azinlik Haklar1 Grubu, 2011), 5.

3 Age.

* Rebecca Bryant, “Partitions of Memory: Wounds and Witnessing in Cyprus;” Comparative Studies in Society
and History 54, say1 2 (2012): 338.

5 “Figures and Statistics of Missing Persons,” Kibris Kayip Sahislar Komitesi (KSK), Erigim tarihi: 26 Temmuz
2018, http://www.cmp-cyprus.org/content/facts-and-figures.

6 Kovras, 157.
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olarak, ikinci donemde kayiplarin ¢cogu, genellikle askeri operasyonlar sirasinda hesaplasma
pesindeki paramiliter gruplar tarafindan, cogunlukla Tiirk askerlerinin destegiyle infaz
ediliyordu.” Bedenler adaya yayilmis haldeki toplu mezarlara gémiiliiyordu.

Kayip yakinlary, hem toplumlar arasi siddet doneminde hem de 1974 sonrasi, agir insan haklari
ihlallerine maruz kaldi. Baz1 vakalarda kayip aileleri de zorla géc ettirildi ve bu durumu daha da
zorlastirdi. Kayip yakinlari, cinsel taciz ve tecaviiz olmak iizere, cinsel siddetle de hedef alindu.
Bunlar 6zellikle toplumlar arasi siddet déneminde olmakla birlikte, 1974'ten sonra da yasandi.
Cinsel siddet konusu, her iki toplumun siyasi makamlari tarafindan hicbir zaman taninmad:i ve
hep gérmezden gelindi.?

Kayiplarin sayisi, adanin kiiciik niifusu diisiiniildiigiinde, Kibris toplumunun énemli bir
kesiminin sorundan dogrudan etkilendigini gosteriyor. “Son déonemde yapilan bir ankette, ankete
cevap verenlerin yiizde 20'sinden fazlasi bu iki siddet doneminde yakin bir aile iiyesinin
kayboldugunu bildirdi." Dolayisiyla, kayiplar konusu yalnizca sembolik 6nemi nedeniyle degil,
biiylikliigli nedeniyle de mithimdir. Bu yiizden, siirekli ve siddetli siyasi gerilimler ve cesitli
ihtilaflara ragmen, KKTC'nin kurulusundan sonra her iki taraf da kayiplar konusunu ele almaya

karar verdi ve catismanin diger unsurlarina nazaran, bu yénde daha erken girisimler baslatt1.

1981de iki toplumlu bir kurulus olan Kibris Kayip Sahislar Komitesi (KSK), Kibrisli Rum ve Kibrish
Tiirk toplumlarinin liderleri tarafindan Birlesmis Milletler'in katilimiyla kuruldu. Fakat, KSK
herhangi bir kazi gerceklestiremedi ve 20 yil1 agkin siire “agirlikli olarak iki toplum arasindaki
isbirligi ve giiven eksikliginden 6tiirii” faaliyet gdsteremedi.”® Durum en nihayetinde degisti ve
KSK, 1990’larin sonunda mezar alanlarini agmaya basladi, 2000'1i yillarda ise ¢alismalarini
hizlandirdi. KSK, 2018 itibariyla kazilar yoluyla 1215 alani act1 ve 664 Kibrisli Rum ve 221 Kibrish
Tirk'iin kemikleri kimlik tespitinden sonra ailelerine verildi." Bu sayilar KSK'nin 6nemli bagarisini
gosteriyor, ancak ¢calismalariyla ilgili devam eden engeller ve tartismalar da mevcut. Avrupa
Konseyi insan Haklar1 Komiseri, [..] adanin kuzeyinde konuslanmis olan Tiirk ordusunun askeri
boélgelerde yer alan muhtemel mezar alanlarinin bulunmasi ve agilmasina, Tiirkiyenin ise 1974'te
kendi kontroliindeki topraklarda kaybolan insanlarin aranmasina ya da ilgili ordu arsivlerine
erigime izin vermeyi siirekli olarak reddetmesi'nin bu ¢alismalara engel oldugunu belirtiyor.”?
KSK'ye askeri alanlara erisim izninin ancak 2015 yilinda verildigi gercegi, siyasi ve askeri
makamlarin mezarlarin acilmasi ve kimlik tespiti konusunda devam eden isteksizligini gosteriyor.

"Age.

8 Ayni zamanda, iki tarafli ve kapsayici bir uzlagt igin calisan bir aktivist olan gazeteci Sevgiil Uludag, her iki
toplumun siyasi elitlerinin cinsel siddet ve 6zellikle tecaviiz konusunda tamamen bilgisiz olusunun altin1 giziyor.
Bkz: Oncel Polili, Kuzey Kibris'ta Kayp Kisiler ve Ailelerinin insan Haklar1, Lefkoga: Kibrish Tiirk Insan Haklar
Vakfi, 2012, 10.

K Kovras, 157.

19 Ayrupa Konseyi insan Haklar1 Komiseri, Missing Persons and Victims of Enforced Disappearance in Europe
(Avrupa Konseyi, 2016), 44.

" Kibris Kayp Sahislar Komitesi (K$K), Erisim tarihi: 26 Temmuz 2018, http://www.cmp-cyprus.org.

12 Avrupa Konseyi Insan Haklar1 Komiseri, 44.

170




KIBRIS

Hukuki Durum
Kibris'taki kayiplarin hukuki durumu karmasik bir baglamda gelisiyor. Bir yandan, Kuzey

Kibris Tiirk Cumhuriyeti, Kibris Cumhuriyeti tarafindan taninmiyor ve adanin béliinmiis
olmasi yetkili hukuki makamin belirlenmesini karmasik hale getiriyor, bir yandan Tiirkiyenin
miidahalesi, kaybolanlarin énemli bir kisminin 1974 askeri miidahalesinden sonra kayboldugu
diisiiniildiigiinde, sorumlulukla ilgili durumu zorlastiriyor. Bu acidan Tiirkiye'nin Avrupa insan
Haklar1 Mahkemesinin (AIHM) yarg yetkisini taniyor olmas, kayip yakinlarinin yani sira resmi
paydaslarin talepleri icin uluslararas: bir hukuki alan saglyor.

Kibrish kayip kisiler baglaminda, ATHM farkh sekillerde kullanilds. i1k olarak, Kibris
Cumbhuriyetinin, Tiirkiye Cumhuriyeti aleyhine ATHM'e yaptig1 devletler arasi basvuru,
kaybolanlarin hukuk sahnesi agisindan olaganiistii 6nem tasiyordu. Biiyiik Daire, Mayis

2001de verdigi kararla, yasami tehdit eden kogullarda kaybolan kayiplarin yeri ve akibetiyle

ilgili etkili sorusturma yiiriitmede basarisiz olan Tiirkiyeli makamlarin, Avrupa insan Haklari
Sézlesmesinin (ATHS) 2. maddesinin usul yiikiimliiliigiinii devamli olarak ihlal ettigini tespit
etti Ayrica AIHM, 5. maddenin devamli ihlali ile sahici endiselerine ragmen ilgili makamlarin
sessiz kalmasini insanlik dis1 muamele olarak degerlendirerek, kayip aileleri agisindan 3.
maddenin ihlal edildigini tespit etti. “ATHM'in yeterli kanit olmadig1 gerekcesiyle, kayip

Kibrisli Rumlarin aslinda Kibrish Tiirk merciler tarafindan alikonuldugunu hic tespit etmemis
oldugunun altini ¢cizmek gerekir." Karardan sonra, Bakanlar Komitesi, Tiirkiye'nin karara uygun
hareket edip etmedigini denetledi ve cesitli ara kararlar alarak Tiirkiye'ye etkili sorusturma
yiiriitiilmesini saglama ve KSK'nin ¢alismalarina destek olma ¢agrisinda bulundu. Son olarak,
Kibris/Tiirkiye davasinda Bilyiik Daire, 6nceki kararindan neredeyse 13 yil sonra verdigi 12.05.2014
tarihli karariyla, kayip yakinlarinin magduriyetlerinin adil tazmini icin Tiirkiyenin manevi

tazminat olarak Kibrisa 30.000.000 avro 6demesine hiikmetti.’s

Kibrish Tiirkler de ATHM'i yasam hakki (2. madde), iskence yasag (3. madde), kisi ézgiirliigii

ve glivenligi (5. madde) ve ayrica ayrimcilik yasaginin (14. madde) ihlaliyle ilgili taleplerini
yoneltmek icin hukuki bir arag olarak kullanmistir. Karabardak/Kibris ve Baybora/Kibris
davalarinda, bu ihlallerin bagvurucularin Kibrish Tiirk ve Miisliiman olmalari sebebiyle yapildig:
iddia edildi. Fakat bu davalar alt1 ay kurali sebebiyle kabul edilemez bulundu. AIHM, basvuruyu
reddedip, oybirligiyle kabul edilemez oldugunu belirtirken:

Mahkeme, birinci bagvurucunun kaybedildigi iddiasini, bu kaybedilme olayini takip
eden ilk yirmi bes y1l boyunca davali Devlet'in yetkililerinin dikkatine sunmak
amactyla bagvurucular tarafindan hicbir sey yapilmadigina dikkat cekmektedir.
1989'da KSK iizerinden bir basvuruda bulunmuslardir. KSK'nin etkili bir hukuk
yolu olmadigini, zira 6ne siiriilen kaybolmayla ilgili givenilir bir sorusturma

13 Nikolas Kyriakou, “Enforced Disappearances in Cyprus: Problems and Prospects of the Case Law of the Euro-
pean Court of Human Rights,” European Human Rights Law Review 2 (2011): 191.

“Age.

13 Biiyiik Dairenin Kibris/Tiirkiye davasinda adil tazmin agisindan 12.05.2014 tarihli karar1. Ayni kararda Mah-
keme Karpaz Yarimadasrnda kusatilan Kibrish Rumlarin gordiigii zarara karsilik olarak Tiirkiyenin 60.000.000
avro manevi tazminat 6demesine de hitkmetmisti.
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yiiriitemedigini belirtmislerdir. Ote yandan, Mahkeme'ye bagvurmak icin bir yirmi
yil daha beklemislerdir. Bagvurucular KSK'dan yardim istemeden ve akabinde
Mahkeme'ye basvurmadan 6énce neden bu kadar uzun siireler beklediklerini
aciklamamaktadirlar. [..] Mahkeme agisindan, 6ne siirtildiigii tizere, bagvurucularin
etkili i¢c hukuk yollarinin tiikendigi varsayilsa bile, bagvurularini yaptiklar:

tarih olan 30 Ekim 2001den ¢ok 6nce bunun farkinda olduklarinin diisiintilmesi
gerekmektedir.®

Mahkeme'nin bu iki davadaki kararlari, gérece istli kapali bir yaklagima sahip olmalari sebebiyle
elestirilmistir. Mahkeme, kaybetme sucunun devamli olma niteligini tanimak yerine, kendini

alt1 ay kuralinin baglamasina yapilan bulanik bir referans noktasiyla sinirlamis ve bu referans
noktasinin 2001den ¢ok 6nceye dayandigini 6ne siirmiistiir. Ayrica, bu kararlar “[..] diger kayip
yakinlarini davalariyla ilgili olarak hangi zamansal noktanin gecerli olduguna iliskin arafta

birakmistir.™”

Son olarak, Varnava ve digerleri/Tiirkiye davasi, ATHM'in bagvurularin alt1 ay kuralina

uyumunu yeniden degerlendirdigi dava olarak bahsedilmeye degerdir. Bu dava, dokuz yakin
akrabalarinin—sekiz askeri personel ve bir sivil— Temmuz 1974'te, o zamanlar de facto Tirkiye'ye
veya Kibrish Tiirklere ait giiclerin kontroliinde olan topraklarda kayboldugunu 6ne siiren 18
Kibrisli Rum tarafindan agilmisti. Bu bagvuru vesilesiyle ATHM, kaybolmalar ile bagvurular
arasindaki 15 yillik slirenin, uygun olmayan bir gecikme olarak yorumlanip yorumlanmayacagini
tartisti. “Bagvurucular, yakinlarinin kaybolmasinin Kibris hiikiimeti ve Uluslararasi Kizil Hag
Komitesi (UKHK) tarafindan kisa siire icinde Kibris'ta Tiirkiyenin dikkatine sunuldugunu
gosterebildiler. Mahkeme, ayrica bagvurucular icin ‘normal sorusturma prosediirlerinin olmadig),
uluslararasi catismadan dogan istisnai durum icinde’, basvurucularin BM (KSK sorusturmast)

ve Kibris hiikiimetinin (devletlerarasi dort talep) girisimlerini dikkate almalarini makul buldu.™®
Her ne kadar Kibrish Tiirkler tarafindan yapilan bagvurular sonucu acgilan davalar ve Varnava
davasinda verilen kararlardaki celiski tartismaya acik olsa da AIHM'in Varnava davasindaki
yorumunun, kararin kendisinde de belirtildigi iizere, S6zlegsmede verilen giivenceler ve altinda
yatan degerlerin pratik ve etkili bir bicimde korunmasi icin ¢cok 6nemli oldugu ortadadur.

16 Liitfi Celul Karabardak ve digerlerinin Kibrisa karst 76575/01 numarali bagvurusunun kabul edilebilirligiyle
ilgili olarak 22 Ekim 2002 tarihli ATHM karary, s. 5.

17 Kyriakou, “Zorla Kaybetmeler 192.

'8 Darren Dinsmore, “Revisiting the Obligation to Investigate Disappearances in Cyprus: An Appraisal of the
Grand Chamber Judgment of the European Court of Human Rights in Varnava and Others v. Turkey,” Erisim
tarihi: 8 Haziran 2018, https://www.academia.edu/28531664/Revisiting_the_Obligation_to_Investigate_Disap-
pearances_in_Cyprus_An_Appraisal_of_the_Grand_Chamber_Judgment_of_the_European_Court_of Human_
Rights_in_Varnava_and_Others_v._Turkey.
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Kibris vakasinda, sorumlularin cogunlukla devlet gorevlileri oldugu diger vakalarin aksine,
birbiriyle hala ¢atisan iki farkh toplumdan iki grup magdur ve iki grup sorumlu bulunuyor.

Hafizalastirma Calismalan

Zorla kaybedilenlerin yakinlarinin taban hareketlerine odaklanan bir aragtirmaci olan Iosif
Kovras, Kibrisli Rum ailelerin resmi aile dernegi olan Beyan Edilmemis Mahkum ve Kayip
Yakinlari Pan-Kibris Kurulusunun (Bundan boyle “Kurulus” olarak anilacaktir) siyasetgiler
uizerinde biiylik siyasi etkiye sahip nadir magdur topluluklarindan biri oldugunu éne siiriiyor.*
Bu topluluk, hem yerelde hem de uluslararasi alanda etkili olurken, kiiresel olarak da ¢ok dikkat
cekmis. Ayrica, Kurulus, sorunu gercevelendirme, yas dilini belirleme ve kayip yakinlari ile resmi
makamlar arasindaki iliskileri sekillendirme giiciine sahip. Kibris vakasinda, sorumlularin
cogunlukla devlet gorevlileri oldugu diger vakalarin aksine, birbiriyle hala catisan iki farkli
toplumdan iki grup magdur ve iki grup sorumlu bulunuyor. Tiirkiye ve Tiirkiyeli sorumlular
gibi yabanci aktérler de elbette bu alana dahil olsa da bu durum, adanin her iki tarafindaki
magdurlarin her birinin devletleri tarafindan ¢okca destek gordiikleri gercegini degistirmiyor.

Bununla beraber, bu siyasi destek —bir dereceye kadar—ayni1 zamanda siyasi manipiilasyon
anlamina geliyor ve kayip yakinlarinin séylemini, hakim ulusal séyleme hapsederek
katilastiriyor. Resmi iliskilerin bu etkisi, yasin tonunda, kelime dagarciginda ve biciminde

geri dondiiriilmez bir iz birakiyor. Paul Sant Cassia, kayiplarla ilgili olarak, adanin her iki
tarafinin kullandig: farkh kelime dagarciklarina dikkat ¢ekiyor: Kayiplar, Kibrish Tiirklerin
baglaminda sehitler olarak, Kibrisli Rum kesiminde ise agnoumeni (heniiz bulunamamis, haber
alinamayan) olarak hatirlanip adlandiriliyorlar. Sant Cassia, kelimelere dair secimlerin iki
tarafin siyasi baglamlariyla yakindan ilgili oldugunu diisiiniiyor: Kibrish Tiirklerin kayiplari
yeni cumhuriyetin kurulusu icin sehit olanlar: temsil ediyor ve bir zafer gostergesi olarak donuk
heykellerle hatirlaniyor. Ote yandan Kibrisli Rumlarin kayiplari, heniiz bitmemis bir seyi, basa
cikilmamus bir kaybi ve acik bir yaray: temsil ediyor.2

Hafizalastirma ¢alismalari ve taban orgiitlerinin siyasi durum ve siyasi aktorler tarafindan
derinden sekillendirildigi diisiiniildiiglinde, ancak siyasi atmosferdeki gérece degisim sonrasi
daha kapsayicy, iki topluma da yonelik olan anma girisimleri baglatilabildi. Bu siireg, 1990larin
sonunda, Kibris Rum kesiminin Disisleri Bakanhgi'ndaki kiiciik bir cevre etrafinda gelismeye
basladi: Siyasilerden olusan kiiciik bir grup “[..] iki temel prensibe dayanarak kayiplarla ilgili
yeni bir politikay1 hayata gecirmenin gerekliligine ikna olmusglardi: 1) Konunun ¢6ziimiiyle
Kibris sorununun ¢6ziimil i¢in yapilan siyasi gériismeleri birbirinden ayirma gerekliligi ve 2)
Cumhuriyet'in (hem Kibrisl Rum hem de Kibrish Tiirk) kayip vatandaslarinin vakalarini seffaf
bicimde ele alma gerekliligi."* Béylece, Kibrish Rum toplumunda, kayiplar konusunda 6nceki
zamanlarda yaganan asiri siyasilesmenin arka planini olusturdugu bir depolitizasyon siireci
basladi. Kibris Tiirk kesiminde, ancak 2000'lerden sonra asir1 milliyetci ve kat1 durusta kismi

19 Kovras, 159.

20 paul Sant Cassia, “Guarding Each Other’s Dead, Mourning One’s Own: The Problem of Missing Persons and
Missing Pasts in Cyprus,” South European Society & Politics 11, Say1 1 (2006): 119.

2! Kovras, 165.
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bir degisiklik oldu. Ozellikle Tiirkiye'nin Avrupa Birligine katilim siireci ve yeni secilmis Tiirk
hiikiimetinin 2003 yilindaki ¢éziim taraftari durusunun yaninda, kat1 milliyetci Kibrish Tiirk
siyasetcilerin gidisi yeni bir firsat alani acti. Farkl stratejilerde her ikisi de aragsallastirilan
Kibrish Tiirk kesimin “magduriyet egoizmi” ve Kibrishh Rum kesimin “magduriyet hayirseverligi”

siyasi alandaki degisimle birlikte seyreltildi.

2000 yillardan sonra kazanilan ivme sirasinda kurulan Birlikte Yapabiliriz gibi yeni iki
topluluklu kayip yakinlari gruplari, daha kapsayici bir yaklasima ek olarak, fazla siyasilesmis bir
kelime dagarcig1 yerine, daha insani ve kisisel bir kelime dagarcigini ve ortak bir yas anlayisini
benimsedi. Bu girisim, ebeveynlerinden daha farkh bir bakis acisina sahip ve diger tarafin acisin
duymaya daha agik olan genc nesil tarafindan (kayiplarin ¢ocuklari) kuruldu. “Hareketleri kisaca,
ortak yas, iizlintii ve annelik deneyimleri iizerinden siddet dolu ge¢mise y&nelik alternatif

bir bakisi tesvik etmeyi hedefliyordu.”? Ancak, genc nesil tarafindan bu érgiitlerin kurulmasi
sonrasl, ‘Gtekiyle” konusmak ihanet olarak algilanmamaya basladi. Kibris'taki bu iki toplum icin,
iki topluluklu ve kapsayici boylesi bir yaklasimin 6niinde gériinen o ki uzun bir yol var.

Bireysel Hikaye

KIBRIS KAYIP SAHISLAR KOMITESI

Kibrish Kayip Sahislar Komitesinin (KSK) hikayesi, gecis dénemi adaletinin geliskilerini etrafli
bir sekilde ortaya koyuyor. KSK, Kibrisli Rum ve Kibrish Tiirk topluluklarin liderleri tarafindan,
Birlesmis Milletler'in katilimiyla 1981 yilinda kurulmus iki topluluklu bir olusumdur. KSK, kayip
insanlari iceren bir liste tizerinde uzlasilmasi sonrasi amacini, 1963-1964 yillarindaki topluluklar
arasli ¢atismalar ve 1974 yilindaki olaylar sirasinda kaybolan 2003 insanin kemiklerinin
bulunmasi, kimlik tespitinin yapilmasi ve ailelerine iade edilmesi olarak belirledi. Ote yandan,
KSK 25 yili agkin bir siire neredeyse hi¢ faaliyet géstermedi. Ancak 1990'larin sonunda yavag
yavas faaliyetlerine baslayarak, 2000'li yillarda calismalarina hiz kazandirdu.

KSK'nin iic {iyesi bulunuyor. iki iiye sirasiyla Kibrisli Rum ve Kibrish Tiirk topluluklar
tarafindan atanirken, bir {iyesi de UKHK ve Birlesmis Milletler Genel Sekreteri tarafindan
ataniyor. KSK ayrica 60 Kibrish arkeolog, antropolog ve genetikciden olusan ve adada kazilar
ylriitiip kemiklerin antropolojik ve genetik analizini gerceklestiren iki topluluklu bir adli
birimi barindiriyor. Kemiklerin ¢ikarilip kimlik tespitinin yapilmasi ve ailelere iade edilmesi
KSK'nin ana gérevini olusturuyor. Gorev ve yetki tanimina goére, “KSK kayip kisilerin 6lim
sebebini ya da 6liimlerinin sorumlularini belirleme girisiminde bulunmaz. Amaci insani olup
etkilenen binlerce aileye kayip yakinlarinin kemiklerini ulastirarak bir kapanis yagamalarini
saglamayi hedefler."”? Uzmanlar, kayip kisinin cenazesinin ya da kemiklerinin durumu hakkinda
aileleri bilgilendiremez ve islerini yaparken kati bir gizlilik icinde calisir. KSK, 2006 ila 2018
yillar1 arasinda 1218 kisinin mezarin agmis ve 664 Kibrisli Rum ve 221 Kibrish Tiirk'iin kimligini
belirleyip, ailelerine iade etmistir.

22 Kovras, 163.
2 “About the CMP,” Kibris Kayip Sahuslar Komitesi, Erisim tarihi: 26 Temmuz 2018, http://www.cmp-cyprus.org/
content/about-cmp-0.
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Bu, bir yandan Kibris'taki cikmaz diisiiniildiigiinde bir basar1 hikayesidir; bir yandan da hem
mezar yerleriyle ilgili bilgi veren, kendileri de sugun sorumlusu olabilecek kisilerle hem de
6lim sebebiyle ilgili var olan kati gizlilik ilkesi daha derin sorulari ortaya cikartiyor ve hakikate
yonelik daha ileri bir sorusturmanin éniinde engel olusturuyor. Hakikat, ancak olduk¢a kismi
Olciide paylasiliyor gibi gériiniiyor ve mezarlarin acilmasi ile kimlik tespiti, ancak hukuki hesap
verebilirligin 6nlenmesiyle miimkiin oluyor.» KSK'nin isleyisi tam bir depolitazyon sonucu
miimkiin kilinsa da adalet, hukuki hesap verebilirlik ve daha derin bir siyasi tartigma ihtimalini
tehlikeye soktu. Goriiniise bakilirsa, hakikat ile adalet, mezarlarin agilmasi ile sorumluluk ve
kaybolmanin hatirlamaya dair yonleri ile hukuki yonleri arasindaki gerilim ¢6ziimsiiz kalmaya
devam ediyor.
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Les années noirs'dan’ Geriye Kalanlarla Hesaplagmanin
Oniindeki Biiyiik Engeller: Cezayir'de Hakikat, Adalet ve
Taninmanin Imkansizlig:

1990’1 yillarda Cezayir I¢ Savasi sirasinda cok sayida insan kaybedildi. Oyle ki belki sadece Bosna
Savasi sirasinda kaybedilenler bu sayinin iistiine ¢ikmistir. Trajedinin biiytikliigiine ragmen,
uluslararasi alanin konuya yonelik ilgisi ve gosterdigi dayanisma gorece sinirh oldu. Cezayir'in
hem s6miirge dénemi hem de sonrasl lizerine uzmanlasan en énemli tarih¢ilerden biri olan
Benjamin Stora, bir catismanin kamusal alandaki gériiniirliigiiniin magdurlarin tutarl bir anlat1
ortaya koyabilmelerini miimkiin kildigini 6ne siirer. Yine, Stora'ya gore, bu kamusal gériiniirliige
sahip olmayan Cezayir i¢ Savasinin cogunlukla karanlikta kalmasi, magdurlarin perspektifinden
gatismaya dair tutarli bir anlatinin ortaya gikmasina engel olmustur. Stora, Cezayir I¢ Savasinin
tanimlama ve projeksiyonun sembolik ve maddi alanindan yoksun oldugunu vurgular. Bir
yandan hukukun olmadig1 bir devlet, diger yandan teokratik bir Islam devleti icin savasan
militanlar dayanigsma ve miicadele alaninin ortaya ¢ikmasini zorlagtirmistir. Bu sebeple, Stora'ya
gore, Cezayirdeki kaybetmelerin tizerindeki bilinmezlik ve bulamklik, bahsedilen karanlikta
kalmanin mitkemmel bir 6rnegidir.2 Bu boliim, Cezayirdeki kayiplara, diger bir deyisle
istenmeyen magdurlara daha yakindan bakarak bu karanliga 151k tutmay1 amagclayan miitevazi
bir deneme olarak okunabilir.

Arka plan

Zorla kaybetmelerin resmi bir strateji olarak kullanilmasi Cezayir'de yeni bir fenomen degildir.
Aksine, kdkeni iilkenin sémiirge ge¢misine dayanir. Cezayir'in Fransizlar tarafindan
somiirgelestirilmesi, 1830'la 1870'lerin bas1 arasinda gerceklesen uzun, trajik ve kanl bir
baslangictan sonra yiizyili agkin bir zaman devam etti ve 1962de Cezayir Bagimsizlik Savasinin
sonlanisina kadar stirdii. Kaybetme stratejisi, Fransiz sémiirgesinin devam ettigi yillar boyunca,
Organisation de IArmée Secréte (OAS — Fransiz Ozel Kontrgerilla Ekipleri) tarafindan Cezayir
Savasi baglaminda, 6zellikle de 1961 ile 1962 yillarinda, somiirge karsit: hareketlerin tiyeleri ve
onlarin cesitli destekcilerine yonelik segici olarak uygulandi. Cezayir hiikiimeti, Front de
Libération Nationale (Ulusal Kurtulus Cephesi - FLN) tarafindan 6nayak olunan miicadeleyle
bagimsizligin kazanilmasi sonrasi, Cezayir Savasginda hayatini kaybedenlerin sayisini 1 milyon
olarak acikladi.

Bagimsizlik sonrasi, Cezayir hiikiimeti devletgci ve otoriter bir yol izleyerek is, barinma ve sosyal
hizmetleri glivence altina almak amaciyla devletci bir model araciligiyla sosyalist politikalari
benimsedi. Ote yandan, 1980’lerin baginda Chadli Bendjedid hiikiimeti kat1 kemer stkma
politikalariyla ekonomik liberallesme yolunda bir degisimi baslatt1 ve Berberi ve Islama kimlik
siyasetlerinin aleyhine igleyen sekiiler devlet yapisina yaptig: sert vurguda israr etti? Bu arka

! Karanlik Yillar

2 Benjamin Stora, La Guerre Invisible. Algérie, années 90, Paris: Presse de Science Po, 2001, 112.

? Jessica Mecellem, “Individual Criminal Accountability After Civil Wars: Enforced Disappearances in Algeria
and Turkey” (tez, Loyola University, Sikago, 2016),73, Erisim tarihi: 3 Eyliil 2018, http://ecommons.luc.edu/
luc_diss/2289.
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plana karsy, sivil halk tek partili rejimi ve siirmekte olan ekonomik krizi, ilk olarak baskent
Cezayirde, sonrasinda Cezayir'in diger sehirlerinde, Cezayir gengliginin ¢ok yiiksek oranda
katilimiyla protesto etmeye basladi. Ne yazik ki ordu, bu biiyiik hareketi Ekim 1988'de sivilleri
katlederek bastird: ve sonug olarak yaklasik 500 kisi hayatini kaybetti, 1000 kisi de yaralandi. Bu
katliamu izleyen 1988 ila 1999 arasi dénem, Cezayir'de FLN'nin 6nayak oldugu tek parti rejiminin
hizl bir sekilde asindigi yillar olarak yorumlanabilir.# FLN 1989'da birtakim reformlari hayata
gecirerek baska siyasi partilerin kurulmasinin yolunu act1. Ulkenin ekonomik, siyasi ve kiiltiirel
sorunlarinin ¢éziilmesi icin Islami bir yolu izlemeyi éneren Front Islamique du Salut (Islami
Selamet Cephesi - FIS) bu baglamda ortaya cikt1 ve destekcilerini hizla mobilize ederek, 1990
yilindaki yerel segimlerde oylarin %55'ini ald1.

1991de Bendjedid hiikiimeti tek partili rejimin yaklasan parlamento secimlerinde sona erecegini
ilan etti. Bu secimlerde on siyasi parti yaristi ve FIS olaganiistii bir zafer elde ederek, “ilk turda
oylarin cogunlugunu aldi, Ulusal Halk Meclisinde [se¢imin ikinci turuyla birlikte] cogunlugu elde
etmek iizereydi.” Fakat, Ordu Ocak 1992'de bir darbe gerceklestirerek, ikinci tur milletvekili
secimlerini iptal etti, FIS'i yasaklayarak yasadisi ilan etti ve 19 y1l boyunca siirecek olaganiistii
hali ilan etti. Cezayir'de bu dénemi izleyen i¢ savas 1991 ila 2002 yillar1 arasinda devam etti. Les
années noires olarak da gegen bu “karanlik yillar” sirasinda devlet aygitinin gerceklestirdigi zorla
kaybetmeler ile Islami dirilis hareketlerinin gerceklestirdigi insan kacirmalar, i¢ savas siddetinin
temel stratejileri haline geldi. Secimlerin iptali éncesi Islamcilar ara sira siddetli saldirilar
gerceklestiriyorsa da darbenin hemen sonrasinda bu saldirilar devamli nitelik kazandi. Haut
Comité d'Etat (Yiiksek Devlet Kurulu — HCE) tarafindan yonetilen devlet, aralarinda biiyiik ic géc
dalgalarinin ve ayni zamanda “suclama olmaksizin kitlesel keyfi gézaltilar, yargisiz infazlar,
sorgu sirasinda tutsaklara yonelik iskence ve ‘kaybetmeler'in de oldugu bir dizi baski: ve siddet
iceren politikayla bunlara karsilik verdi. Kaybetme' pratigi, siyasi siddetin zirvede oldugu 19901

yillarin ortalarinda hizla tirmanisa gecti."

Son olarak, zorla kaybetmeler baska iki yontemle ayni anda uygulandu: idari gézalt1 ve 6zel
mahkeme yargilamalari. Darbeden sonra binlerce FIS militani ve secimle gelmis FIS yetkilisinin
yani sira diger Miisliiman gruplarin {iyeleri Sahradaki cadirlarda alikonuldu. Ayrica biitiin
camiler siki gbzetim altinda tutuluyordu. 1995'in sonlarina dogru resmi olarak kapatilmis olsalar
da bu kamplarda 1992 yilinda 9000'in iistiinde kisi idari gézaltinda tutulurken, 1993 ila 1995 yillar1
arasinda farkli zamanlarda ise birkag yiiz kisi tutulmustu. “Terdér” davalarinin gériilmesi i¢in
kurulmus olan 6zel mahkemeler 1995 yilinda kapatildi. “Bu mahkemeler 1995 yilinda
kapatildiginda, bu mahkemeleri diizenleyen yasal hiikiimlerin bazilar1 —6rnegin ‘terér’ ve ‘yikici
faaliyet’ vakalarinda g6zalti siiresinin azami uzunlugunun iki giinden on iki giine uzatilmasi
gibi- Cezayir kanunlarina dahil edildi.”

4 Stora, 15.

® insan Haklari fzleme Orgiitii, Subat 2003, Time for Reckoning: Enforced Disappearances and Abductions in
Algeria, 16, Erisim tarihi: 3 Eyliil 2018, https://www.hrw.org/reports/2003/algeria0203/algeria0203.pdf.
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Sug Oriintiileri

Kaybetmeler 1990']ar sirasinda éncelikli olarak “Islamci terérist” gruplari yildirmak ve ortadan
kaldirmak amaciyla resmi politikanin bir parcasi olarak uygulandi. Groupes Islamiques Armées
(Silahl1 Miisliiman Topluluklar — GIA) ve sonralar1 Groupe Salafiste pour la Prédication et le
Combat (Selefi Teblig ve Miicadele Toplulugu - GSPC) yiizlerce insani kagirmis olsa da ordunun,
ozellikle devlet aygitiyla isbirligi icinde ¢calisan jandarma ve yerel “mesru miidafaa” gruplarinin
ve ayrica polis memurlarinin zorla kaybetmelerin ana faili oldugu yaygin olarak kabul
gormektedir. Ayrica, 6zellikle 1994'ten sonra farkl Miisliiman topluluklarin gerceklestirdigi silahli
isyan, yogunlasip farkl alanlara genislediginde, Askeri Giivenlik olarak da bilinen Département
de Renseignements et Sécurité (Bilgi ve Giivenlik Boliimii — DRS) zorla kaybetme uygulamasinda
daha aktif hale geldi.? Cesitli giivenlik giicleri arasinda en 6zgiivenli sekilde ve de en fazla
cezasizlikla hareket eden Askeri Giivenlik'ti. Devlet Baskani Abdiilaziz Biiteflikanin atadig: bir
insan haklar1 komiseri olan Mustafa Faruk Ksentini, 2001 sonlarinda verdigi bir réportajda insan
Haklar izleme Orgiitiine (HRW) Askeri GiivenliKin “neredeyse dokunulmaz” oldugunu
sdylemisti.® Failler, 6ncelikle Islamci gruplarin iiyesi ya da sempatizani olarak belirledikleri
bireyleri hedef aliyordu. HRW tarafindan 1998 yilinda yazilan bir rapora gére, gézaltilar
cogunlukla gece vaktinde, gesitli glivenlik giicli gruplar tarafindan gerceklestiriyordu: bunlar
ordu mensuplari ve polis memurlari ve ara sira da 6zel plakali arabalarla gelen yerel mesru
miidafaa gruplarindan olusuyordu. Gorgii taniklarinin ifadelerine gére bazen zirhl araclar da
kullaniliyordu. “Bu giivenlik giigleri {iyelerinin bazilar: tiniforma giyiyor, bazilari sivil kiyafetler
tastyordu. Polisler sivil kiyafetlerle geldigi zaman, tizerlerinde cogunlukla gézle gériiliir bir polis
isaretinin oldugu ceketler oluyordu. Bir kisiyi evinde ya da sokakta gozaltina alirken nadiren
yakalama emri ya da resmi kimlik gésteriyorlardi. ifadelere gére, gézalti kisinin isyerinde
gerceklestirildiginde, kimlik gésterme egilimleri daha fazlaydi.™°

Bir kisinin kaybedilisi cogu kez bir gérgii taniginin ifadesiyle teyit ediliyordu. Bazi vakalarda,
ozellikle kiiciik kasaba ve koylerde gerceklestirilenlerde, taniklar yakinlarin alan kisiyi
tanidiklarini teyit ediyor ve ismini belirtebileceklerini séyliiyordu. Gézaltilarin ¢ogu, glivenlik
giiclerinin kolaylikla hareket edebildigi gece vaktinde gerceklestirilse de yakinlari faillerin
kimliklerine dair bilgi sahibi oluyordu: bazi vakalarda arabay: takip ederek askeri bir tesise
girdigine tanik oluyor, bazilarinda ise otomobilin &ézelliklerini kaydediyor ve sonradan onun bir
giivenlik birimiyle ya da yerel mesru miidafaa grubuyla baglantisini kesfediyorlardi. Cogu
vakada, 6zellikle kaybedilen kisi bir baskin ya da giivenlik operasyonu sirasinda veya kontrol
noktasinda gozaltina alindiysa, birlikte gbzaltina alindig kisiler sonradan kayip kisiyle ilgili ifade
veriyordu. Ayrica, birkac vakada aileler, yakinlarinin gézaltinda olduguna dair resmi belgeler
edinmisti. Kaybetmelerin 6nemli bir kismu Islami siyasi hareketler etrafinda mobilize olan
sehirlerde, yani Cezayir, Tipaza, Konstantin ve Blidada gerceklestirilmisti ve akabinde siyasi
siddetten en fazla etkilenenler de bu gehirler olmustu. “Baz1 vakalarda, magdurun gecmisteki

8 Frangois Géze ve Salima Mellah, “Algérie: l'impossible justice pour les victimes des années de sang,” Mouve-
ments 1, say1 53 (2008): 151.

? Insan Haklar1 izleme Orgiitii, 2003,18.

1% {nsan Haklar1 Orgiitii, Subat 1998, Algeria “Neither Among the Living nor the Dead”: State-Sponsored “Disap-
pearances” in Algeria, 10, Erisim Tarihi: 3 Eyliil 2018, https://www.hrw.org/legacy/reports98/algeria2/.
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siyasi faaliyetleri ya da siiphelenilen militanlarla akrabalik veya arkadaslik baglantilari ya da
tanisiklig ikinci derece kanit olarak kullaniliyordu.™

Zorla kaybedilenlerin tam sayis1 hala bilinmemekle birlikte, bazi tahminler mevcuttur. HRW,
toplamda 7046 adet sikayet aldigini onaylayan jandarmanin verdigi bilgilere dayanarak,
Cezayir'de 1992 ila 1998 yillar1 arasinda yaklasik 7000 kisinin zorla kaybedildigini acikladi. Ote
yandan, bir akademik calisma, insan haklari aktivistleri tarafindan 2004 yilinda yapilan bir
aciklamaya dikkat cekerek, Cezayir'de i¢ savas sirasinda kaybedilenlerin toplam sayisinin 18.000'i
bulabilecegini belirtmektedir.® Cezayirdeki Kayip Aileleri Kolektifi, iilkede zorla kaybetmelere
dair 8000'den fazla taniklik toplamigtir“ Her haliikarda, devlet ve devlet tarafindan desteklenen
silahl giigler tarafindan zorla kaybedilen insanlarin sayisina dair en miitevazi tahmin 7000
civarindadir. Bu say1ya cesitli silahli islamci gruplar tarafindan kagirilan yiizlerce tutsagi da
eklersek, Cezayirdeki kayiplar konusunun biiyiikliigii daha iyi anlasilabilir. 2002 sonrasi
kaybetmeler sistematik olarak gerceklestirilmemis olsa da gizli tutukevlerinin varliginin devam
etmesinden dolay1 durum hala endise vericidir.’s

Hukuki Durum

Korkuy, siddet ve giivensizlik atmosferine ragmen, baz aileler i¢ savas yillar: sirasinda zorla
kaybetmelerin faillerinin yargilanmasi i¢in hukuki mekanizmalar: kullanmay: denedi. Fakat, tiim
cabalari faydasiz kaldi. Cezayir'de giivenlik giiclerinin ya da onlarin yereldeki igbirlikgileri olan
mesru mildafaa gruplarinin hicbir tiyesi yargi karsisina ¢ikmadi. Zorla kaybetmeler, Cezayir ceza
kanunlarinda sug olarak yer almamakta ve bu sebeple kayip yakinlar: sikayetlerini yasadisi
gozalt1 ve tutuklama suglari altinda yapmaktadir. Cezayir'deki yasal cerceve, yakinlarin harekete
gecebilecekleri iki yol sunuyor: “Ilgili yarg: yetkisindeki savciligin cezai sorusturma agmasini
saglamaya ¢aligabilir ya da (...) olgular1 inceleyip, yasal islem baglatip baslatmama konusunda
oneride bulunacak bir sorusturmaci yargica sikayette bulunabilirler.”® Vakalarin cogunda,
savciliga ya da sorusturmaci yargica dilekcelerini veren sikayetciler ya cevap alamadi, ya dava
slirlincemede birakildi ya da sorumlu yargi¢ dosyay: kapadi. Yarg: aygiti genelde kayip yakinlari
icin islevsiz kaldi. Kiiresel 6lgegi diisiiniildiiglinde, Cezayir'deki cezasizlik zirhi en giicliilerinden

bir tanesi.

Ayrica, farkli hitkiimetler tarafindan cesitli af yasalar: hayata gecirildi. Rahma yasasi olarak da
bilinen ilk af yasas, 1995 yilinda silahli islamc1 gruplarin eski iiyelerinin rehabilite edilmesi
bahanesiyle yiiriirliige sokuldu. 1999'da, Cezayir ordusu ve Islami Kurtulus Ordusu arasindaki
goriismelerin {izerinden neredeyse {i¢ y1l sonra, yeni secilmis Devlet Bagkani Abdiilaziz Buteflika

" insan Haklar1 Orgiitii, 2003, 18.

12 Age,13.

13 Roman Hagelstein, “Explaining the Violence Pattern of the Algerian Civil War;” Households in Conflict
Network (HiCN) Working Paper Series, HICN WP 43 (2008), 17, Erisim Tarihi: 3 Eylil 2018, http://www.hicn.
org/wordpress/wp-content/uploads/2012/06/wp43.pdf.

4 “Where are the Missing? Algeria,” Uluslararasi Kayip Kisiler Komisyonu (ICMP), Erisim tarihi: 4 Haziran
2018, https://www.icmp.int/the-missing/where-are-the-missing/algeria/.

15 Insan Haklari fzleme Orgiitii, 2003, 29

16 A.g.e., 46.
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bir diger af yasasini yiiriirliige koydu. Bu dogrultuda, toplu katliamlar, cinsel suclar ve kamusal
alanlarin bombalanmasi eylemlerine katilmayan tiim vatandaslar, silahlarini birakmalari
kosuluyla yalnizca bir defaya mahsus olarak affedilecekti. Bir referandum sonras: yiiriirliige
sokulan ve Sivil Uyum Yasasi adini tastyan bu yeni af yasasi, teorik olarak agir suclara
karismamis vatandaslar icin tasarlanmisti. Fakat, uygulamada herkesge ¢ok iyi bilinen savas
agalari da bu aftan yararlandi ve yasa kayip yakinlarinin géziinde ilk andan itibaren itibarini
kaybetti”” Kendi ailesinde de bir kayip oldugu iddiasinda bulunan ve gérev siiresinin ilk
doneminde kayiplarla ilgili daha dengeli bir dil kullanan Buteflika, kayip yakinlari af yasasini
protesto etmek icin onunla temas ettiginde tavrini degistirdi. Buteflika, cogunlugu kadinlardan
olusan kayip yakinlarini dinledi ve onlara s6yle cevap verdi: “Zorla kaybedilenler benim cebimde
degil. Ellerinizdeki fotograflar ve aglamalarimizla beni tiim diinyanin éniinde rezil ediyorsunuz.”®

Ustelik, bu ii¢ af yasasindan sonra cezasizlik hi¢ olmadigi kadar etkili oldu ve gegmiste
yasanan katii seylerin affi, iilkedeki siyasi ve ahlaki diizen haline geldi.

2006 tarihli son af yasasi, yine Buteflika tarafindan bu yasay: toplumsal diizeyde uzlasma,
yatistirma ve uyum yoluyla i¢ savasin sonlanisi olarak tanitan ii¢ yillik bir kampanya sonunda
ylriirliige sokuldu. Devlet baskani kampanya siiresince baris icinde bir Cezayir icin uzlasi ve
affetmenin 6nemini vurgularken, i¢ savas déoneminde yasanan mezalimlerle nasil
yuzlesileceginden neredeyse hi¢ bahsetmedi. Baris ve Ulusal Uzlas1 Sézlesmesi baghigini tasiyan
yeni af yasasy, kaybedilen kisinin 6lii olarak ilan edilebilmesi durumunda aileleri icin tazminat
ongorityordu. Kayip yakinlar: bu maddeyi elestirerek, 6lii ilan etme sartlarinin net ve seffaf
olmadigini belirtti.® Ayrica, bu yasa ve uygulanmasina yonelik yayimlanan baskanlik
kararnameleri cezasizligl kurumsallastirarak, 6zellikle DRS dahil olmak {izere, giivenlik giicleri
aleyhine olacak yasal girisimlerin 6niinii tikiyor ve aftan yararlananlari suglayanlar igin agir
cezalar 6ngériiyordu. Bunun yani sira, baskanlik kararnamelerinden birinde Cezayir devleti ve
onun memurlarin kiiciik diisiirmek amaciyla i¢ savasin acisi ve trajedisini aragsallastiranlara ii¢
yildan bes yila kadar hapis cezas1 6ngéren bir madde yer aliyordu. Béylece, yasa cezasizligl
milkemmel bicimde kurumsallagtirmakla kalmiyor, sivil toplumu, 6zellikle de insan haklar:
kuruluslariyla onlarin ge¢misle yiizlesmeye yonelik kamusal alandaki beyanlarini tehdit ederek
hedef aliyordu. Son olarak, en genis silahli islamc1 grup olan Groupe Salafiste pour la
Prédication et le Combat (Selefi Teblig ve Miicadele Toplulugu - GSPC), yasay1 ve onun iizerinden
temellenen herhangi bir uzlasmay: tamamen reddetti. E-Kaide'yle olan baglantilariyla bilinen
oOrgiit, rejime karsi silahli miicadelenin devami ¢agrisinda bulundu. Bu, 6zellikle 2007 sonrasi
Cezayirde intihar bombalama eylemlerinin yeniden yaygin hale gelmesinin nedenlerinden
biridir. Ustelik, bu ti¢ af yasasindan sonra cezasizlik hi¢ olmadig1 kadar etkili oldu ve gecmiste

17 Nassera Dutour, “Algérie: de la Concorde civile & la Charte pour la Paix et la Réconciliation nationale : am-
nistie, amnésie, impunité,” Mouvements 1, say1 53 (2008): 146.

B Age.,147.

Y Age., 148.

20 Bérangere Taxil, “A la confluence des droits: la convention internationale pour la protection de toutes les
personnes contre les disparitions forcées,” Annuaire frangais de droit international 53 (2007): 140.
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yasanan kotii seylerin affi, tilkedeki siyasi ve ahlaki diizen héline geldi. Béylesi bir diizen ise, bir
kez daha devlet siddeti ve devletin suglu gérevlilerinin varliginin iistiinii kapatarak, onlari
goriinmez kiliyor. 2001 yilinda kurulan insan Haklarinin Gelistirilmesi ve Korunmasina Dair
Ulusal Danigsma Komisyonu'nun insan haklari komiseri ve baskani olan Faruk Ksentini
tarafindan yapilan bir aciklama, durumu en ¢arpici sekilde ortaya koyuyor. Ksentini, 2006 yilinda
yaptigi konusmalardan birinde, devletin zorla kaybetmelerden “sorumlu olabilecegini, ama suglu
olamayacagini” belirtmisti.®

Son olarak, Cezayirde bircok toplu mezar bulunuyor. Ancak, bu konuyla ilgili simdiye kadar pek
bir sey yapilmadu. Bircok giinliik gazete Cezayir'in farkli sehirlerinde kesfedilen toplu mezarlarla
ilgili haberler yapmus olsa da resmi kurumlar bu konuda sessiz kalds; toplu mezarlarin varligin
ya da kesfedilisini ne teyit etti ne de bununla ilgili yorum yapti. Ustelik, Cezayir yetkili
makamlari bu alanlarda bulunan kanitlar ve insan kalintilarinin korunmasiyla ilgili
prosediirlerini kamuoyuyla paylasmadi. WGEID gibi bir¢ok uluslararasi insan haklari organi ve
orglitii, bu toplu mezarlara dair sorular yoneltse de Cezayir hiikiimeti heniiz konuyla ilgili bir
yorum yapmadi. Mayis 2000de HRW, kayiplarin belirlenmesindeki temel araclardan biri olan
DNA analizinin Cezayir'de kullanilmadigina dair Cezayir hiikiimetinin verdigi bilgiyi

raporlamistir.?

Hafizalastirma Gabalar:

Cezayirdeki hafizalagtirma ¢abalari ve kayiplarin resmi olarak taninmasiyla ilgili yiiriitiilen
kamusal tartisma, Cezayir baglaminin inceliklerini ve i¢ yiiziinii ortaya koymaktadir. Bir yandan
kayiplarin 6nemli bir kismini islamci hareketlerin ya parcasi ya da sempatizani olan kisiler
olustururken, bir yandan da aileleri, yani bu istenmeyen magdurlari temsil eden Miisliiman
kadinlar, kayiplar konusunda goriiniir olan figiirlerdi. Ayrica, islamci gruplar tarafindan
kagirilanlar catisan siyasi goriislere sahip olmalarina ragmen, kaybedilenlerin aileleri ile
kacirilanlarin ailelerinin {istiinde ortaklastig1 birka¢ 6nemli talep bulunuyordu. Diger bir deyisle,
hem ailelerin temsili hem de farkli magdur gruplarinin i¢ iligkileri, ulusal ve kiiresel 6lgcekte
Islamc1 hareketlerle olan baglantilarindan derin bicimde etkileniyordu. Cezayir devletinin
uluslararasi prestiji ve imaji, “Islamci teréristlerle savasan” bir devlet olarak, 1990'larin ilk
yillarinda gérece zarar gérmeden devam etmisti.

1970'lerde Cezayirde kayip yakinlarina ait cesitli taban orgiitleri ortaya cikt1. Kiiresel egilime
paralel olarak, ilk goriiniir aktivistler, 1994 ila 1996 arasi yagsanan biiyiik kaybetme dalgasini
takiben, 1997 sonbaharinda bir araya gelmeye baslayan, kayiplarin egleri ve anneleri olan
kadinlard. Ihtiyath olunan ilk toplantilardaki ana talep sorumlularin yargilanmasiyken, zaman
gectikce hakikat ve hafizayla ilgili daha kapsaml talepler de kadinlar tarafindan dile getirilmeye
basladi. Kasim 1997de, IAssociation Nationale des Familles des Disparus (Ulusal Kayip Aileleri
Dernegi), daha sonra Devlet Bagkani olacak olan General Muhammed Lamari'ye yazilmis acik bir
mektup yayimlayarak, adalet, hakikat ve taninmaya dair taleplerini kamusal olarak ifade etti.®

2! Géze ve Mellah, 152.
22 fnsan Haklar1 Izleme Orgiitii, 2003, 36.
2 Geéze ve Mellah, 153.
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Ayrica, kayip aileleri, Genel Sekreter Kofi Annan'in Cezayir'e yaptig1 ziyaret sirasinda ve
sonrasinda, Ulusal insan Haklar1 Gézlemevinin (Observatoire Nationale des Droits de 'Homme
— ONDH) genel merkezinin éniinde her hafta oturma eylemleri diizenleyerek, sevdiklerinin
akibetine dair bilgi talebinde bulundu. Konstantine ve Relizanede de diizenli eylemler
gerceklestirildi* ONDH, darbenin hemen sonrasinda, Cezayir'deki insan haklari ihlalleriyle
ilgilenmek {izere 1992 y1linda kurulan bir kurulustu. Ote yandan, ONDH kendisinden yardim
isteyen kayip yakinlarina cogu zaman, ellerinde bilgi olmadigini ya da kisinin terdrist gruplar
tarafindan kacirildigini belirten kisa ve birérnek mektuplar géndermek haricinde, kayiplar
konusunda etkisiz ve islevsiz kald1. En nihayetinde hayal kiriklig1 yaratan bu kosullara ragmen,
Somud, Konstantin Kayip Aileleri Dernegi, Ulusal Kayip Yakinlar: Dernegi ve SOS Disparus gibi
kayip yakinlarinin 6nemli taban 6érgiitleri, hukuki olarak taninmasalar da toplantilara 6nayak
olabildi, aciklamalar yapti ve kamusal etkinlikler diizenledi. Hukuki statiileri yillarca belirsiz
kald, zira tiizel kisi statiisii elde edip dernek olarak taninma taleplerine resmi bir yanit
alamadilar. Ayrica, o zamanki rejimin siyasi gerilimleriyle baglantili olarak, yaptiklar: barigcil
gosteriler, oturma eylemleri ve diger kamusal etkinlikler sirasinda sert sekilde hedef alindilar.

ONDH, ihtiyath bir dil kullanmasina ve kayiplarin bir listesini vermeyi reddetmesine ragmen,
1994 yilinda, yakinlardan yiizlerce mektup aldigini belirterek, kayiplar konusunu ilk defa kabul
etti. Daha sonra 1999 yilinda, Cezayir'in yeni secilen Devlet Baskani Abdiilaziz Buteflika,
kayiplara dair resmi s6ylemde 6nemli bir degisime isaret eden konusmalar yapmaya ve
réportajlar vermeye basladu. ilk olarak, kayiplarin Cezayir toplumu igin bilyiik bir sorun tegkil
ettigini kabul etti, gecmiste kaybolan insanlarin sayisi icin 10.000 rakamini telaffuz etti ve
devletin bu kaybolmalar titizlikle incelemesi gerektigini ekledi. Tkinci olarak, kendi ailesinde de
bir kayip oldugunu soyledi ve kendini toplumun éniinde kayip yakini olarak ilan etti. Son olarak,
bazi kayiplarin 6lmiis olabilecegini belirtti, ki bu resmi bir yetkilinin bunu acikca ilk kez kabul
edisiydi. Ayrica, hiikkiimet sehir ve ilcelerde kaybetmelerle ilgili sikayetleri toplayabilmek icin
ofisler kurdu. Bu séylemsel ve siyasi degisiklik iki unsurdan kaynaklanmis gériintiyor.
Hiikiimetin tam bir demokratiklesme olmaksizin bir tiir uzlasmayla i¢ savasi ve ona hakim olan
siddeti sonlandirma konusundaki iradesi énemli bir unsurdu. ikinci unsur ise, Avrupa Birligi gibi
uluslararasi yapilarin, uluslararasi insan haklari organlarinin, Birlesmis Milletler'in ve diger
kuruluglarin yeni secilmis Cezayir bagkani tizerinde kayiplar meselesini ele almasi yoniinde
kurdugu siyasi baskiydi. Bu zamana kadar atilan adimlar 6nemli olsa da fazla abartilmamaldir.
Cezayir vakasl, gecis donemi adaletine bir 6rnek olmaktan ¢ok, zorla kaybetmeler konusunda
atilan ve biiyiik tepkiyle karsilasan bir dizi kii¢iik adimi ve statiikonun tesisini temsil etmektedir.
Buteflika, zorla kaybetmelerde bagislayicilik ve affin atesli bir savunucusuydu ve bdylece devlet
goérevlilerine yonelik cezasizlig: titizlikle kurumsallastirdi. Ayrica, kaybetmelerin trajik yoniine
odaklanan konusmalarina ragmen, resmi kurumlarin hukuki ve siyasi sorumlulugunu tartismak
icin herhangi bir somut adim atmadig gibi, sorumluluk, hesap verebilirlik ve cezasizlikla ilgili
tartigsmalari kriminalize eden cesitli baskanlik kararnameleriyle bu tartismanin éniinii kapadi.

Bu kosullara ragmen, farkl kayip yakini érgiitleri, yani cogunlukla devlet tarafindan kaybedilen

?* Insan Haklar1 Izleme Orgiitii, 2003, 39.
25 A.ge., 42.
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Miisliimanlarin ailelerini temsil edenler ile islamci gruplar tarafindan kacirilanlarin ailelerini
temsil edenler isbirligi yapabildi. Collectif des Familles des Disparus en Algérie (Cezayirdeki
Kayip Aileleri Kolektifi- CFDA) 2007 yilinda bir hakikat komisyonu kurulmasi talebiyle, “devlet
gorevlileri tarafindan magdur edilenleri temsil eden 6rgiitler ile ter6r magdurlarinin 6rgiitlerinin
katihmiyla” aflar, cezasizlik ve “empoze edilen uzlasi"ya kars: uluslararasi bir toplanti
diizenledi."”® Farkli kaybetme bicimlerini temsil eden ve birbiriyle zit, hatta catisan siyasi
goriislere sahip cesitli érgiitler bir arada hareket edebildi. Oyle gériiniiyor ki, gecis dénemi
adaleti tizerine sahici bir tartisma alaninin yaratilabilmesinin tek yolu, bu ¢abalarin devam
etmesinden gegiyor.

Bireysel Hikéaye

SALAH SAKER'IN KAYBOLUSU

Lise matematik 6gretmeni ve alt1 cocuk babasi, 1991 yili secimlerinde FIS'1n Konstantinden
gosterdigi adaylardan biriydi.# 1991 Aralikinda parlamento aday: olarak oylarin ylizde 44'tinii aldi
ve secimler iptal edilmeseydi muhtemelen Cezayir Parlamentosu'na girmis olacakti. Konstantin'i
ziyaretleri sirasinda, FIS liderlerini evinde agirlayanlardan biri de oydu. 29 Mayis 1994 tarihinde
evinde gozaltina alinan Salah Saker'in akibetinin ii¢ resmi versiyonu bulunuyor. Konstantin
savciligina sikayette bulunan ve diger baska resmi bagvurular da yapan esi Louisa Bousrouala
yetkililerden gelen ilk resmi cevap, kocasinin gézaltina alinmisindan ii¢ yil sonra verilmisti. “Bu,

26 Subat 1997 tarihli bir polis raporuydu ve 3 Temmuz 1994 giinii Konstantinde Bellevue askeri
merkezi olarak da bilinen Besinci Askeri Bolge Sorusturma Merkezine teslim edilmeden 6nce
Konstantin vilayetinin adli kollugunun Salah Saker'i gézaltina aldigini belirtiyordu.”® Orduya
teslim edildigi teyit edilmis olsa da ailenin resmi bagvurusu bir sonug¢ vermedi. Aile, “ayrica
Konstantin mahkemesinde Saker'in kagirilmasindan sorumlu olanlarin yargilanmasi icin bir
dava a¢mis oldugundan,” sorusturmaci yargi¢ Saker'in esini 20 Mart 1999'da davay: tartismak icin
yanina ¢agird, fakat o zamandan bu yana mahkemeden hicbir haber gelmedi.

Ailenin 27 Eyliil 1996 tarihli sikayetine cevap olarak, 10 Aralik 1998'de ONDH'den gelen bir
mektupta, Saker'in akibetiyle ilgili ikinci bir anlatidan bahsediliyordu. ONDH mektupta,
giivenlik hizmetlerinden aldiklar bilgiye gore, Salah Saker’'in kimligi belirlenemeyen silahl bir
grup tarafindan kacirildigini belirtiyordu.

Akibetine dair iiciincii bir anlatidan ise, Saker'in esinin BM insan Haklar1 Komitesine sundugu
dilekceye hiikiimetin verdigi cevapta bahsediliyordu. Hiikiimetin BM insan Haklar: Komitesine
sundugu mektupta, Saker:

“bolgede bircok saldir1 gerceklestiren terdrist bir grubun parcasi oldugundan
sliphelenen Konstantin vilayeti adli kollugu tarafindan Haziran 1994'te gézaltina
alindi. Salah Saker'i sorgulayip, onun aranmakta olan bu terérist gruba dahil
olduguna dair kanit bulamayan adli kolluk, sorusturmaya devam etmek iizere,

> Dutour, 148.
%7 Salah Saker’in hikayesi 2003 tarihli insan Haklar1 {zleme Orgiitii raporundan alinmustir.
28 Insan Haklar1 Izleme Orgiitii, 2003, 19.
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onu gozaltindan cikarmaya ve adli kollugun askeri hizmetlerine nakletmeye karar
verdi. Salah Saker, bir giin siiren sorgudan sonra adli kollugun askeri hizmetleri
tarafindan serbest birakildi. Konstantin sorusturmaci yarg: tarafindan, yukarida
belirtilen kisi dahil olmak iizere, hepsi biiyiik bir terorist agina iiye olan yirmi

¢ kisi hakkindaki bir davanin parcasi olarak verilen yakalama emrinden dolay1
aranmaktadir. Bu yakalama emri hala gecerli durumdadiur, zira Salah Saker kacak
durumdadir. Konstantin Ceza Mahkemesinde digerleriyle birlikte 29 Temmuz 1995'te
gilyabinda yargilanmistir.

Saker ailesine ulasan bildirimlerden hicbiri yakinlarinin akibetiyle ilgili bu resmi anlatilari
birbiriyle bagdastirma girisiminde bulunmamigtir."»
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